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|. Introduction

At the May 13, 1983 meeting of the Joint State
Government Commission's Task Force and Advisory Committee
on Decedents' Estates Laws, George J. Hauptfuhrer Jr.,
Esq., chairman of the advisory committee, establishéd Lhe
Subcommittee on Guardianships to review several proposals
which had been presented to the advisory committee to
amend various aspects of Pennsylvania guardianship law.
This subcommittee report to the advisory committee
sumnmar izes the work and presents the recommendations of
the subcommittee.

While this report will be formally submitted to the
advisory committee at its next meeting, it is the
intention of several members of the General Assembly to
introduce the legislation recommended by the subcommittee
in this report prior to review by the task force and
advisory committee. This report is being distributed at
this time to facilitate legislative consideration of the

proposals.




During 1973-74, Mr. Hauptfuhrer served as chairman
of the advisory committee's Subcommittee on Persons under
Disability, which participated in the drafting of legis-
lation incorporating the concepts of limited guardianship
and public guardians into Pennsylvania law (see part II).
While the Pennsylvania General Assembly after more than ten
years of debate has not adopted either concept, the 43
states ;isted in the following table have enacted limited
guardianship statutes and 39 states have made provision for
public quardians. Appendix A contains a summary of the
statutes of each of these states.

Mr. Hauptfuhrer appointed advisory committee vice
chairman, William McC. Houston, Esq., as chairman of the
Subcommittee on Guardianships and suggested that persons
interested iﬁ the issues before the subcommittee who were
not members of the advisory committee be invited to serve
on the subcommittee. As a result, the subcommittee member-
ship encompassed a wide range of views, with representatives
of the judiciary, academia, social service and government
agencies, legislative staff and the private bar.

The proposals before the subcommittee were divided
by the subcommittee into two general categories: proposals
to establish a public guardian as the guardian of last

resort and proposals to incorporate the concept of limited




ENACTMENT OF PUBL [C GUARDIAN
AND L IMITED GUARDIANSHIP LEGISLATION 8Y STATES
(By year of orliglinal enactment)

Public Limited
State guardian guardlanship

Alabama 18672 1982
Alaska 1981 198§
Arizona o973 19738
Arkanseas 1983 1983
Cal Ifornla 1967 1979
Colorado 1973 1975°
Connect!cut 19490 1982
De laware 1959¢
Florida 1974
Georgla 1980 19808
Hawati 1976°
|daho 1982 19928
{1t Inols 1979 1979
Indlana 1973 1970
lowa 1979
Kansas 1983
Kentucky 19098 '
Loulslana
Maine 1979 1979
Maryland 1977 1977
Massachusetts 1974 1982
Michligan 1978
Minnesota 1875 1975°
Mississippi 18802
Missour! 18892 1983
Montena 19470 198}
Nebraska 19140 19742
Nevada 1977 1981
New Hampshire 1978 1979
New Jersey j9510 19792
New Mexico lo75@
New York 1969
North Carolina 18748 1977
North Dakota 19032 1983
Ohio 1971
Ok lahona 1977 1977
Oregon 1969 1973°
Pennsylvanla
Rhode |sland 19440
South Carol Ina 18802 1970
South Dakota 1975 1979
Tennessee 18874 1979
Texas 1977 1977
Utah 1977 19759
Vermont 1977 1979
Virginla 1976
Washington 1975
West Virginia 19410 1971
Wisconsin 8878 i971
Wyoming 1925P 1981

2These states only provide that county and court offlclals may
func:rgon as a publlc guardian If the need arises, :

These states simply perml+ public agencles to serve as the
guardlan of persons comml tted to thelr care, most of which are minor
children,

®Delaware provided the first comprehensive, statewide public
guard&anshlp offlice.
3 Tonnessee was the first state to provide for a separate county
offtce of pubiic guardian.

®These states provide for the appointment of a plenary guardian,
whose powers and duties may be mod)fled by court order, In ldaho, this
only epplles to guardians of Incapacitated persons.
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guardianship as well as certain "due process" concepts
into Pennsylvania law. Separate treatment of these
proposals resulted in two drafts of legislation from the
subcommittee. While presented as separate bills, both
proposals amend Title 20 of the Pennsylvania Consolidated
Statutes, known as the Probate, Estates and Fiduciaries
Code.

Adding a subchapter to Chapter 55 of Title 20, the
public guardian proposal provides for the creation of the
Commonwealth guardianship office. The office, headed by a
director appointed by the Governor, may be appointed by the
court as guardian of the estate or of the person, or both,
of an incompetent when no other person is willing and
qualified to become guardian. 1In addition to the powers
and duties held by any guardian, the office may pool the
principal and income of incompetents' estates for
investment purposes.

During the year following enactment of this
legislation, the office will assume the duties of the
presently existing guardian offices at State mental
hospitals or centers; all appropriations, personnel,
equipment, records and other material of the guardian
offices will be transferred to the new office one year

after enactment.




The limited guardianship and due process proposal
amends Chapter 55, providing the court with guidelines for
finding a person incompetent for specific areas of legal
disability. The person remains legally competent for all
purposes except those specified in the court's order. The
proposal also includes a list of powers and duties which
are expressly not granted to the guardian unless otherwise
ordered by the court.

While the court may always appoint at its discretion
counsel for an alleged incompetent, counsel is required for
such a person when he does not appear at the competency
hearing and the reason is not presented to the court in
person by a licensed medical practitioner.

Part II of this report summarizes the past ten
years of guardianship legislation and various model acts
studied by the subcommittee in preparing its proposals.
Part III provides the text of the two bills along with an

explanatory comment.







ll. Guardianship Proposals: 1973 to 1983

Representative Charlotte D. Fawcett introduced House
Bill 1516 on October 23, 1973. This began over ten years
of legislative consideration of proposals to amend Pennsyl-
vania guardianship law. Representative Fawcett's proposal,
based on a report by the Yale Legislative Services, grew
out of her concern about the lack of adgquate statutory
protection for the mentally retarded in Pennsylvania. Her
proposal contemplated the establishment of a State agency
to supervise all aspects of guardianship for the mentally
retarded. This agency would be independent of other State
agencies, The proposal allowed.for plenary and limited
guardians. The director of the agency would be the
guardian of last resort, House Bill 1516 was referred
to the House Judiciary Committee's Subcommittee on
Guardianship of the Mentally Retarded.

This subcommittee, working with the Subcommittee on
Persons under Disability of the Joint State Government
Commission Task Force and Advisory Committee on Decedents'

Estates Laws, issued a report in September 1974 entitled




“Guardianship of the Mentally Retarded," and proposed
substitute legislation which was introduced by Represen-—
tative Fawcett as House Bills 2576 and 2577. As explained
in the report at pages 4 and 5, while there was a consensus
in favor of many of the concepts contained in House Bill
1516, concerns were expressed over establishing a set of
procedures for mentally retarded persons different from
the procedures existing for the appointment of guardians
of other types of incompetents. House Bills 2576 and 2577
amended the Probate, Estates and Fiduciaries Code to con-
form the procedures for appointment of guardians of the
mentally retarded to existing procedures and amended the
Mental Health and Mental Retardation Act of 1966 to imple-
ment the social welfare agency provisions of House Bill
1516. However, instead of a State agency, a position of
administrator for the mentally retarded would be estab-
lished in each county. This position could be filled,
according to the report, by existing staff if qualified
and within existing budgets. The Pennsylvania Association
of Retarded Citizens was very active throughout these
discussions and supported the legislation.

.House Bill 2576, amending the mental health act,
passed the Bouse 170~8 and House Bill 2577, amending the

probate code, passed the House 160-11]., Both, however,




remained in Senate committee and were reintroduced in 1975
as House Bills 411 and 412, respectively. House Bill 411
was reported out of the House Health and Welfare Com-
mittee, recommitted to the Judiciary Committee, reported
out again and recommitted to the Appropriations Committee.
House Bill 412 passed the House 176-3 and received first
consideration in the Senate before being recommitted to
the Senate Judiciary Committee.

Representative Fawcett did not return to the General
Assembly for the 1977-78 legislative session. Legislation
amending the mental health act providing for a county
officer for the mentally retarded was not reintroduced.
However, Representatives Berson, Scirica and others intro-
duced House Bill 2162, which was very similar to House
Bill 412 of the previous session and provided for limited
guardianships as well as procedural changes in the appoint-
ment of guardians. House Bill 2162 passed the House 188-0
but failed to be reported out of the Senate Judiciary
Committee.

The initiative in the 1979-80 legislative session
was taken by Senator Michael A. O'Pake who introduced
Senate Bill 782, a comprehensive revision of Pennsylvania

guardianship law, repealing Chapter 55 of the probate code




and replacing it with a new chapter. The bill was not
reported out of the Senate Judiciary Committee.
Representative David C. DiCarlo also introduced a
comprehensive revision of Chapter 55 during the 1979-80
session. Representatives Yohn and Scirica introduced
House Bill 2074 and Senator Kelley introduced Senate Bill
1271, The latter two bills were identical to House Bill

2162 of the 1977-78 session., None of these bills moved

out of committee.

Meanwhile, a suit involving the funds of patients
at State mental hospitals had been brought against the
Commonwealth. The series of court decisions which
resulted between 1974 and 1979 discussed the

rights of patients confined in state mental
hospitals in Pennsylvania to control and
manage their own property as against: (1)
the right of the Commonwealth to summarily
seize and control it for the duration of the
hospitalization without prior notice or
hearing on the issue of the patient's
competency to control that property; and (2)
the right of the Commonwealth to appropriate
part of the patient's property in
satisfaction of the cost of care and
maintenance, without prior or subsequent
hearing on the correctness of the
Commonwealth's assessment.l

lyecchione v. Wohlgemuth, 377 F.Supp. 1361, at 1362
(E.D. Pa., 1974).
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Sections 424 and 501 of the Pennsylvania mental health act
were found to be unconstitutional as violating the equal
protection and due process clauses of the 14th amendment.
Since the initial decision was in the form of an injunction
against further application of Section 424, several years
elapsed and many court appearances ensued before implemen-
tation of the decision providing a procedure for the
handling of the funds of mental patients was
established.?

During the past few years several model acts have
been suggested for consideration in Pennsylvania. Lawrence
A, Frolik, a professor at the University of Pittsburgh

School of Law, prepared a Report on the Guardianship and

Protective Services Objective for the Pennsylvania

Developmental Disabilities Council. This 1981 report
contains a comprehensive model guardianship and conserva-
torship statute which was used extensively by the
- Subcommittee on Guardianships in drafting the limited
guardianship legislation set out in part III.

The Council of State Governments included in its

1983 Suggested State Legislation a protection of the

elderly act which provides protective services for abused,

2gee 426 F.Supp. 1297 (1977), 558 F.2d 150 (1977),
cert. denied, 434 U.S. 943 (1977), 481 F.Supp. 776 (1979),
and 80 FRD 32 (1978).
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neglected, exploited or abandoned elderly persons. These
services may include guardianship. Senate Bills 250 and
805 were introduced in 1983 with Senators Loeper and
Zemprelli, respectively, as prime sponsors. These bills
are very similar to the suggested protection of the elderly
act. Senate Bill 250 was reported out of Senate committee,
tabled by the full Senate September 21, 1983 and removed
from the table February 13, 1984. No action has been

taken on Senate Bill 805.

The American Bar Association's Commission on the
Mentally Disabled, aé part of its Developmental Dis-
abilities State Legislative Project, recently proposed a
comprehensive model guardianship and conservatorship act

in its Disabled Persons and the Law. Research for the act

took place from 1977 to 1980. The act provides for
plenary and limiteé guardianships and conservatorships for
disabled persons who are defined on the basis of
functional disability.

This model act also has provisions applicable to
minors, including a more restrictive use of limited guard-
ianships and conservatorships. Procedures are established
for emergency intervention proceedings, and a substantial
number of due process rights are included. A volunteer
public guardianship program is established through which

the State compensates private citizens for serving as

-12-




public guardians. A gubernatorially appointed oversight
commission is established to provide information and
training to volunteer public guardians and to monitor the
appointment process.

In addition, the Commissioners on Uniform State
Laws drafted a uniform protective proceedings act, which
was approved in early 1983 by the House of Delegates of
the American Bar Association. The purpose of the act is
to establish procedures to enable individuals who are
capable of managing their own estates and of providing for
their own care to do so to the greatest extent possible.
The model act includes the limited guardianship concept so
that the protector's authority intrudes on the rights of
the protected person only to the degree necessary to
protect his interests.

The Council of State Governments included in its

1977 Suggested State Legislation a public guardian act

designed to aid elderly individuals who have no friends or
relatives willing and able to serve as guardian. Under
this model act, the public¢ guardian would be a court
officer.

More recently, Edward P, Carey, regional éounsel
for the Department of Public Welfare, drafted a proposal
to establish a State office to act as public guardian of

last resort for Pennsylvania residents. This proposal is

-13=-




not limited to elderly persons. The office would serve as
the guardian of any resident in need of guardianship
services when no one else is willing and qualified to
serva. Mr. Carey's proposal provided the starting point
for the Subcommittee on Guardianships as it drafted the

public guardian legislation in part III.

-14--




lIl.  Legislation

COMMONWEALTH GUARDIANSHIP OFFICE

AN ACT
Arending Title 20 (Decedents, Estates and Fiduciaries) of the

Pennsylvania Consolidated Statutes, adding provisioas

creating the Commonwealth Guardianship O0ffice to serve as

guardian of the estate or of the persom, or both, for

Pennsylvania incompetents in need of such services vhen no

other person is willing and qualified to becope guardian;

vaiving the defense of sovereign immupity in certain cases;
and making an appropriation.

The General Assembly of the Commonwealth of Pennéylvania
hereby enacts as follovs:

Section 1. Section 3155 of Title 20 of the Pennsylvania
Consolidated Statutes is amended by adding a paragraph to read:
§ 3155. Persons entitled.

* x X

(b) lLetters of administration.--Letters of administration
shall be granted by the register, in such form as the case shall
require, to one or zore of those hereinafter mentioned and,

except for good cause, in the folloving order:

x ¥x *

-15-




{7) _The Commonwealth Guardianship Office in_the_case_of

it.

* %

Section 2. Section 5514 of Title 20 is amended to read:

§ 5514. To £fill vacancy; co-guardian.

‘The court, after such notice to parties in interest as it
shall direct, may appoint a succeeding guardian to £ill a
vacancy in the office of guardian or may appoint a co-guardian
of the estate of a person found to be incompetent without a

hearing. Whenever the Commonwealth Guaggignship office petitions

to become the successor_gquardian, the court shall appoint the

office as guardian if it finds that the person remains

incompetent and no_other person _is willing and gualified to

becone gquardian.

Section 3. Chapter 55 of Title 20 is amended by adding a
subchapter to read:
SUBCHRPTER F
COMMONREALTH GUARDIANSHIP OFFICE
Sec.
5551. Short title of subchapter.
$S552. Commonwealth Guardianship Office.
$553. Undertaking quardianships.

5554. Cooperation with office.

=-16-




§ 5551. Short title of subchapter.

This subchapter shall be known and may he cited as the
Commonwealth Guardianship Office Act.
§ 5552. Conmmonwealth Guardianship Office.

{a) Creation.--The Commonwealth Guardianship 0ffice is
hereby created as an independent agency. The office shall be

headed by a director appointed by the Governor for a term of

five yvyears. The director shall not be removed from office except
for cause. Salary and terms of employment for the director shall
be established by the Executive Board. The director may hire
personnel necessary to carry out the duties of the office,
including legal counsel. The director may establish regional
offices.

(b) Administrative powers and duties.--The office shall have
the'pover and dsty to:

(1j Establish and maintain contz:ts with Federal, State
and local, public and private, agencies which service |
residents of this Commonwealth in need of guardianship
services.

{2) Pronulgate regulatiors necessary to establish the
policies and procedures for the effective performance of its
responsibilities.

{c) Powers and duties as guardian.—--In addition to section
5521 (relating to provisions concerning powers, duties and

liabilities), the office shall have the powver and duty to:

-17~




{1) Invest the principal and income of incompetents for
whom it is the guardian of the estate. For this purpose, it
may pool the principal ard income but shall maintain an
individual account for each incompetent reflecting his

participation therein.

(2) Expend and, if necessary, advance costs necessary to.

administer guardianships for which it has been appointed
guardian.

(3) Prepare and maintain an annual report setting forth
the physical, mental and finarcial status for each
incompetent for whom the office is appointed guardian.

{(4) Petition to be discharged as guardian if the

incompetent has become competent.

(5) 2pply for letters or otherwise administer the estate
of any incompetent for whom it has been appointed gumnardian
wvho dies during the guardianship vhea no one else is willing
and qualified to serve.

§ 5553. OUndertaking guardianships.

(a) Procedure.--The Conmmonwealth Guardiaﬁship Office may be
appointed by the court guardian of the estate or of the person,
or both, of an incompetent upon a finding by the court that no
other person is willing and qualified to become guardian. The
office itself shall be appointed guardiar and no specific
individeval shall be named by the court. If appointed, the office
shall have all of the povers and duties of a corporate
fiduciary. The office shall not be required to post bongd.

-18-




(b) Monitoring care and progress of incompetent.--The office
shall monitor on a continunous basis the care and progress of an
incompetent for whom it has been appointed guardian. It shall
provide such reasonable and necessary monitoring periodically as
is required and shall have personal contact with the incompetent
at least annually. It shall require periodic reports fros all
individuals and public and private agencies providing care and
services to the incompetent. These reports and its annnal report
for each incompetent shall be maintained as confidential records
and shall not be open to review except as the court shall
otherwise direct.

(c) Costs and compensation.--The office shall be reimbursed
from the incompetent's estate for the court costs and shall be
alloued'ccmpensation for its services as guardian in the same
napner as provided in section 7185 (relafing to compensation).
Any compensation or reimbursement for costs advanced received by
the office shall be paid into the General Fund through the
Department of Revenue.

(33 Liability of office.--The office shall be liable for
acts or omissions while serving as gquardiar to the same extent
as any other guardian appointed by the court would be liable and

for this purpose the defense of sovereign immunity is vaived.

~-19-




§ 5554. Cooperation with office.

All individuals and Pederal, State and local agencies, public
and private, which are rendering services to an incompetent, or
vhich have available services necessary for the ircompetent®s
care and progress, shall cooperate with the office. The
cooperation shall include, but not be limited to, providing
relevant medical and other testimony, periodic reports and
results of investigations undertaken by it, or at the request of
the office. This section shall not require the disclosure of
information that is otherwise required to be kept confidential.

Section 4. (a)  Unless there is another person willing and
gualified to serve as guardian, the Commonwealth Guardianship
Office shall petition the court to be named successor guardian
to the guardian officer at a State mental hospital or center
vhen an adjudicated incompetent for whom the guardian officer is
serving as guardian is discharged from the facility.

{b) Within one year after the effective date of this act the
Commonwealth Gnardianship Office shall petition the court to be
substituted as successor guardian to the guardian officer at a
State mental hospital or center who is serving as guardian of an
incompetent.

{c} One year after the effective date of this act, all
appropriations, personnel, egquipment, records and all other

naterial expended, employed or used by the guardian offices at

-20-




State mental hospitals or centers shall be transferred to the
Conmonwealth Guardianship Office and shall have the same force
and effect as if the appropriations had been. made to, the
personnel had been employed by and the equipment, records and
material had been the property of the Commonwealth Gmardianship
Office in the first instance.

Section 5. The sum of $200,000, or as much thereof as may be
necessary, is hereby appropriated to the Commonwealth
Guardianship Office for salaries and all necessary expenses for
the work of the office as provided by this act.

Section 6. This act shall take effect in 60 days.

-21-




LIMITED GUARDIANSHIP

AN ACT
Anending Title 20 (Decedents, Estates and Fiduciaries) of the

Pennsylvania Consolidated Statutes, adding provisions

relating to guardians of incompetents.

The General Asseably of the Commonwealth of Pennsylvania
hereby enacts as follows:

Section 1. The heading of Subchapter A of Chapter 55 of
Title 20 of the Pennsylvania Consolidated Statutes is amended to
reads

CHAPTER 35
INCOMPETENTS
SUBCHAPTER A

[ MEANING OF INCOMPETENT]

GENERAL PROVISIONS

Section 2. Title 20 is amended by adding a section to read:

8§ 5500. Purpose.

FRecoqnizing that everv individual has unigue needs and

differing abilities, it is_the purpose of this chapter to

prounote the general welfare of all citizens by establishing a

svstém which permits incompetent persons_to participate -as fully

-as_possible in_3all decisions which affect them; which assists

these persons in meeting the ossential reguirements for their

physical health and safety, protecting their rights, managing

their financial resources_and developing or regaining their

-22-




abilities to_the maximum extent possible; and which accomplishes

these objectives through the use of the least restrictive

alternative.

Section 3. Section 5501 of Title 20 is amended to read:
§ 5501. HMeaning of inconpetent.

"Incompetent” means a person who, because of infirmities of
[old age] aging, mental illness, nmental deficiency or
retardation, drug addiction or inebriety:

(1) is unable to manage his property, or is liable to
dissipate it or become the victim of designing persons; or
(2) 1lacks sufficient capacity to make or communicate

responsible decisions concerning his person or property.

"Infirmities of aging" means organic brain damage caused by

advancing age or other physical degeneration in conpection

therewith.
Section 4., Title 20 is amended by adding a section to read:

§ 5510. Definitions.

The following wérds and phrases vhan used in this subchapter

shall have the_meanings_given to them in this section unless_the

context clearly indicates otherwise:

“Licensed practitioner." A physician, including a

psychiatrist, a licensed psyckologist or a_registered nurse.

Section 5. Section 5511({a) of Title 20 is amended to read:
§ 5511. Petition and hearing; examination by court-appointed

physician.

-23-




(a) Resident.--The court, upon petition [and a hearing at

which good cause is shown], hearing and_clear and_convincing

evidence, may find a person domiciled in the Commonwealth to be
incompetent and appoint a guardian or guardians of his person or
estate. The petitionmer may be any person interested im the
alleged incompetent's welfare. The court may dismiss a
proceeding vhere it finds as a fact that the proceeding has not
been instituted to aid or benefit the alleged incompetent.
Notice of the petition and hearing shall be given in such manner
as the court shall direct to the alleged incompetent, to all
persons residing within the Commonwealth who are sui juris and
would be entitled to share in the estate of the alleged
incompetent if he died intestate at that time, and to such other
parties as the court may direct. The hearing may be closed to
the public and without a jury unless the alleged incompetent or
his counsel objects. The hearing shall be closed and with or
without a jury if the persomn alleged to be incompetent or his
counsel so reguests. The alleged incompetent shall be present at
the hearing unless:

[ki)] {1) the court is satisfied, upon the [ presentation

of positive testimony] deposition or testimony of, or sSworn

statement by, a licensed practitioner, that because of his

physical or mental condition his welfare would [not] be

{promoted] harmed by his presence; or

~24-~




[(ii)] (2) 1t is impossible for him to be present
because of his absence from the Commonwealth. It shﬁll not be
necessary for the alleged .incompetent to be represented by a
guardian ad litenm in the proceeding.

- Counsel may be appointed to represent the allegad incompetent in

any matter for which independent counsel has not been retained

by or_on behalf of that individual. However, counsel shall be

appointed if the alleged incompetent is not present or counsel

for the petitioner advises the court that the alleged

inconpetent will not be present at the hearing and the licensed

practitioner under paragraph (1) does not appear in person at

the hearing. If the alleged incompetent is unable to pay for

counsel or if payment would result in substantial financial

hardship, the county shall be responsible for the cost of

counsel.

Comment: Subsection (a) is amended to specify "clear and
convincing evidence® as the burden of proof in finding a
person incompetent., This is a codification of present case
law, see Matter of Caine, 490 Pa. 24, 415 a.2d4 13 {1980).
Paragraph (a){(i) is amended to conform the procedure for
receiving testimony on the issue of the alleged incompetent's
presence at the hearing with Section 5518 which provides the
procedure for receiving testimony concerning the alleged
incompetent's mental condition. While the court at any time
mdy appoint counsel to represent an alleged incompetent when
independent counsel has not been retained, the court is
required to appoint counsel under subsection (a), as amended,
when the alleged incompetent does not have independent
counsel, is not present at the hearing and the testimony on
why he is not present is not given in person before the court.

-25~




Section 6. Title 20 is amended by adding a section to read:

§ 5512.1. Determination of incompetency.

(a) Findings.-—-If a person is determined to_be incompetent,

the court shall consider and make findings of fact or

conclusions of lav regarding the:

{1} Nature and extent of the general intellectual

functioning of the incompetent.

{2) Nature and extent of the general physical

functioning of the incomnetent.

(3) Nature of impairment in the adaptive behavior of the

incompetent.

(4) Ability of the incompetent to care for hinself by

making and communicating responsible decisions concerning

himself,

{5) Ability of the incompetent to care for his financial

resources_by making and communicating responsible decisions

concerning his property.

{b} Nature of the gquardianship.-—The court corder

establishing the gquardianship shall specify over which areas_of

legal disability the quardian is assigned powers and duties. The

petition shall contain the specific recomrendations of the

petitioner with regard thereto. The areas may include, but are

not limited to, the following:

(1) _General care, maintenance and custody of the

incompetent.

-26-




{2) _Establishing the place of abode for the incompetent.

{3) Assuring that the ingompetent receives_training,

education, medical and psychological services, and social and

vocational ovvortunities, as appropriate, as well as

assisting the incompetent in the development of maximum self-

reliance and independence.

{4) Fiscal management of the assets of the incompetent.

(3) Providing required consents_or approvals on behalf

of the incormpetent.

{c) Legal rights retained.--4 person for whom a quardian has

been appointed shall retain all legal rights except those which

have, by court order, been designated as areas of legal

disability under subsection (b). The appointment of a guardian

under this chapter shall not constitute a finding of legal

incompetency except in those areas specified by the court.

{d) Review hearing.-—-The court, in its order establishing

the gquardianshio, shall set the date of the initial review

hearing. At the review hearing the quardian shall present a

report containing the following information:

{1) Siqnificant changes in the capacity of the

ipcompetent to meet the essential requirements for his

physical health or safety.

{2) Services being provided to the incompetent.

(3) sSignificant actions taken for the incompetent by the

guardian during the reporting period.
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(8) _Significant problems relating to the quardianship

which have arisen during the reporting period.

I5) Whether the quardianship, in the opinion of the

guardian, should continue, be modified or be terminated, and

the reasons therefor.

Section 7. Sections 5518 and 5521 of Title 20 are amended to
read:

§ 5518. Evidence of mental condition.

Yn any hearing relating to the mental condition of a person
whose competency is in question, the deposition of, or sworn
statement by, a [superintendent, manager, physician or
psychiatrist or any State-owned mental hospital or veterans'
administration hospital or a physician or psychiatrist at any

hospital or institution] licensed practitiomer shall be

adnissible in evidence as to the condition of [an inmate of such

v e o

practitioner!s appearance and testimony, unless by special

order, the court directs his appearance and testimony in person.
§ 5521. Provisions concerning powers, duties and liabilities.

{a) In general.——~The provisions concerning the powers,

duties and liabilities of guardians of incompetents! estates
shall be the sane as those set forth in the following provisions
of this title relating to personal representatives of decedents!?

estates and guardians of minors! estates:
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Section
Section
Section
business).
Sectios

Section

3313
3314
3315

3317

3318

(relating
(relating

(relating

(relating

(relating

personal representative).

Section 3319 (relating

of power over subscription

authorized delegations).

Section 3320 (relating

to liability insurance).
to continuation of business).

to incorporation of estate's

to claims against co-fiduciarcy).

to revival of judgments against

to power of attorney; delegation

rights and fractional shares;

to voting stock by proxy).

Section 3321 (relating to nominee registration; corporate

fiduciary as attorney-in-fact; deposit of securities in a

clearing corporation; book~entry securities).

Section 3322 (relating to acceptance of deed in lieu of

foreclosure) .

Section 3323 (relating to compromise of controversies).

Section 3324 (relating to death or incompetency of

fiduciary).

Section 3327 (relating to surviving or remaining personal

representatives).

Section 332B (relating to disagreement of personal

representatives).

Section 3331 (relating to liability of personal

representative on contracts)e.
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Section 3332 (relating to inherent powers and duties).

Section

Section

3355

3356

representative).

Section

3359

{(relating to restraint of sale).

(relating to purchase by personal

(telating to record of proceedings; county

where real estate lies).

section 3360 (relating to contracts, inadeguacy of

consideration or better offer; brokers'! commissions).

Section 3372 (relating to substitution of personal

representative in pending action or proceedings).

Section
Section
contracts).
Section
property)e.
Section
Section
Section
Section
Section
Section
property)e.
Section

Section

3374 (relating to death or removal of fiduciary).

3390

5147

5142
5143
5145
5146
5147

5151

5154

5155

(relating

(relating

(relating
(relating
{relating
(relating
(relating

(relating

(relating

{relating

to

to

to

to

to
to
to

to

to

to

specific performance of

possession of real and personal

inventory).

abandonment of property).
investments).

guardian named in conveyance).
proceedings against guardian).

power to sell persconal

title of purchaser).

order of court).
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(b) _Powers and duties not granted to guardian.--Unless

otherwise ordered by the court, a gquardian shall not have the

power and duty to:

{1) Adnmit the incompetent to any institution for the

treatment of the mentally ill or to any facility for the care

and training of the mentally retarded.

{2) Consent on behalf of the incompetent to an abortion,

sterilization, psychosurgery or removal of a body organ.

(3) Prohibit the marriage or divorce of the incompetent.

{4y Consent on behalf of the incompetent to the

termination of the person's parental rights.

{(5) Consent on behalf of the incomnpetent to the

performance of any experimental biomedical or behavioral

medical procedure or participation in any biogedizal or

behavioral experiment.

Section 8. This act shall apply to all proceedings begun
after the effective date of this act and proceedings in progress

may be amended with leave Hf court to conform to this act.
Existing gquardianships may be modified by the court in

accordance with this act upon petition of any interested party.

Section 9. This act shall take effect immediately.
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Appendix

PUBLIC GUARDIAN LAW--OTHER STATES

This summary is the result of a survey of the guardianship law
of the 30 states. Thirty-nine of the states provide for public

guardians.

Topics covered, where applicable, include the organization

of the public guardian's office, the procedure for appointment of the
public guardian as the guardian of a ward, the powers and duties of the
public guardian, the disposition of the ward's resources and the method
of compensation for the public guardian.

Alabama

Alaska

Ar{zona

The judge as guardlan of the probate court may appolnt a general
guardlan for the county who acts when no one eise Is willing or
qual ifiled. His term ls the samo as the term of the appolnting Judge.
(Ala. Code § 26-2-26 (1975)) |f no one qualIfles as guardian of a minor
and there Is no county general guardian, the sherlIff |is appointed
guardlan. (Ala. Code § 26-2-27 (1975))

The publlc adninistretor serves as publlc guardian for the Judiclal
district for which he Is appolnted when no one else is wililng or
qual ifted. He has the same powers and dutles as a private guardian and
may delegate them to staff and volunteers. He must +ry to find a
sultable private guardlan and must establlsh relatlonshlps with
governmental, publlc and privete agencles +to assure an effective
program, The publilc guardian must visit each ward quarterly, keep
financlal and stati{stical records, provide general Information Yo the
public, asslst private guardians and develop a current |lIsting of publlic
and prlvate services and programs avallable. He may contract for
necessary services to carry out hls dutles and may accept the services
of volunteer workers and consultants, He may Intervene In any
uardianship proceeding [f the appolnted guardian Is not fulfilling his
utltes, If the estate Is subject to waste or If it Is In the best
interests of +the ward. The public guardian s to Investigate the
flnanclal status of any person requesting a publlc guardlanship and any
person for whom the court appolnts the public guardlan, Adminlstratlve
and appointment procedure costs are not charged agalnst the Income or
estate of the ward unless he Is flnanclally able to pay. The reascnable
value of the services rendered without cost are a clalm against the
estate upon the death of the werd. (Alaska Stat. §§ 13,.26.360-13,26.410
(1983 Supp.))

The county board of supervisors may create the office of and appoint a
publlc fiduciary for persons and decedents' estates In nesd of services
when no one else Is quallfled and willing to serve. All funds recelved
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Arkansas

California

Colorado

are to be deposited In the county treasury and disbursed by court order
or deposited In (nsured banks or savings and !oan assoclations in the
county. Costs tncurred in conducting the office are a charge against
the county. The public flduclary has a clalm agsinst the ward's estate
for reasonable expenses {ncurred. All funds recelved for expenses and
compensation are to be pald into the county treasury and credited to the
gener?; fund. (Arlz. Rev. Stat. Ann. §§ {4-5601 to 14-5604 (West 1983
upp .

If no other sultable person exists, the court may appoint an employee of
2 publlc agency as the Iimited or ‘emporary guardian for the
incapacltated person, but he cannot serve as plenary guardlan. |f an
employee of & publlic agency provides direct services +to the
incapacitated person, he cannot serve as guardian. (Ark. Stet. Ann,

§ 57-811 (1983 Supp.})

The county board of supervisors may create the offlce of and appoint a
public guardian and staff and set +helr compensation. The publlc
admintstrator for the county may serve as ex officlo public guardian,
The public guardian must post an officlal bond for the Jolnt benefit of
all his wards. He may employ private attorneys if the person's estate
Is sufflcient %o pay those costs. Generally, 1o be appointed, the
public guardlian must apply for letters of guardianship; however, he may
take Immedlate charge of property when It s belng wasted, uncered for
or lost. |If the person for whom guardianshlp s sought Is under the
urlsdiction of +he state Department of Mental Health or the state

partment of Developmentat Services, the department must consent to +he
guardianship. The public guardian's authorlty ceases at termination and
vests In hls successor. Upon the death of the ward, the public guardian
ts author!zed to pay the ward's fitnal medlcal bills, funeral bilis and
administer the estate. All funds are to be deposited In the county
treasury end disbursed upon proper warrant or deposited In an Insured
bank or savings and loan assoclation within the state. Each aestate |s
credited wlth the highest rete of Interest It could have earned
indlvidually, with the remainder pald to the county to offset costs.
Once the public guardian has teken charge of a person's estate, costs,
pius a reasonable fes for services (325 +oc 3$500), are to be charged upon
appointment of a subsequent guardian, There Is a clalm agalnst the
estate for reasonable expenses, which may be advanced by the county.
The court determines Just and reasonable compensatlon and all court fees
are walved. (Cal, Welf., & Inst. Code §§ 8000-8015 (West 1984 Supp.
Pamphlet)}

The offlce of director of developmental services may be appolnted
guardian for certain developmentally disabled Individuals., A bond of
$25,000 must be posted to cover all guardfanships. The direcfor has the
same powers and dutles as a prlvate guardlan and may delegate those to
reglonal centers. The director may be nomlnated by the devalopmentally
dlsabled person, his parent, other relative, friend, guardlan or
conservator or the director may petition for appoiniment. The person
must be prasent at the appoiniment heering or good reason must be shown
as to why he 1s unavallable. The appointment does not, of itself, prove
the person Is legally incompetent. The person has a right to counsel at
the hearing; court-sppointed if necessary. A current dlagnosls (which
Is not a publilic record) of the personts physical and mental condlition
and soclal adjustment is to be provided by the reglonai center. The
director must annually review each ward's condition. Court fees are
walved. As for prlvate guardlans, the director is allowed reasonable
tees. These fees are pald Into the state general fund. (Cal. Health &
Safety Code §§ 416-416.23 (West 1984 Supp.))

The department of state may petitlon for or accept an appointment as
guardian for an Incepaclitated person for the purpose of providing
protective services if the person's assets are less than $10,000 and
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Connecticut

Delaware

Georgla

|daho

there Is no one else more appropriaste to serve. The state department
makes semiannual reports to Its appointling court and must petition that
court to terminate the guardianship., I+ [s otherwlse governed by the
rules for private guardiens. (Colo. Rev, Stat, § 26-3-107 (1982))

The commissloner of chlidren and youth services serves as guardlan of
children and youth who are uncared for, neglected or dependent and who
have been commlit+ted 1o his care. Maximum commlitment is {8 months,
unless ‘the court extends I+. Revocation of the comiiment terminates
the guardianship, (Conn. Gen. Stat. Ann. § 46b-129 (West 1983 Supp.))

The office of public guardlan s established by the leglslature. The
public guardlan 1is appolnted by and serves at the pleasure of the
chancery court and recelves g salary of $18,500 which Is pald from the
general fund. He serves as guardlan of the property of aged, mentally
infirm or Incapacitated persons and guardlan of the person of aged,
mentally Infirm 6r physlcally Incapacitated persons in danger of harming
themselves or belng subjected to abuse., He may serve as both guardlan
of the property and of the person for a single ward. The guardian may
appoint subordinate guardlans which may Include nonprofit organizations,
He makes an annual report to the chencellor and Genera! Assembly of the
operations of his office and any other reports thet are requested or
required by law. Every slx months the court shall review the cese and
status of the ward to determline whether or not the guardianship should
be continued, Admlinlsirative costs and appointment procedure costs are
not to be charged agalnst the income or estate of the ward unless he can
afford 1+; those costs are Inittally paid from the general fund. The
court may walve fess. (Del. Code Ann. t1t. 12, §§ 399 to 3997 (1979))

tf no other person Is avallable to be guardlan of the person of an
Incapacltated aduit, the Judge of the probate court may appoint the
director of the Department of Family and Children Services of the county
of the residence of the person. The director may delegate his dutles to
responsible employees of +the department. If no other person s
aveilable to be guardian of the property of an lIncapacltated aduit, the
Judge may appoint the county guardian to be guardian of the property.
(Ga, Code Ann. § 29-5-2(d) (I58!)) The coun‘!r administrator serves as
ex offlclo county guardian when no one has applied to be guardian and a
need for one exists. He Is appointed by the Judge of the county probate
court and in counties with populations over 400,000 +he Judge appolnts
assistant administrators. The guardian must be a county cltizen, a
resldent there at least one year and over the age of 2I. The clerk of
the superlor court Is ellgible fo be county adminisirator. The term of
the county administrator 1s four years and a bond of $10,000 Iis
required, He has the same rights and liabllities as private guardians.
The fallure to post addlitional bond or security Is cause for removal.
He continues to act on 8ll estates remalning In his hands when his term
expires or he 1Is removed untll his letters of administration are
revoked. All vacancles In the office are to be fllled by the judge of
the probate court for the unexplred term, The county administrator, In
his role as county guardlan, recelves the same compensation as private
gugggl?ns. (Ga, Code Ann. §§ 29-3-| to 29-3-3, §§ 53-6-90 to 53-6-10l
(1982)

The chlef Judge of each Judiclel district is to determine 1f guardians
are nesded and none are quallfled and wllilng to serve for Incapacitated
persons. |t so, the Judge !s to create a Board of Communlty Guardlan,
Seven to eleven members are appointed for two-year staggered terms, with
a maximum term of elght years. They meet quarferly and serve as a
guardian of last resort for Incapacitated persons. The board has all
the powers and duttes of prlvate guardians. The board Is to be prov!ded
access to confldential records concerning the ward and monitors public
services provided to the werd., The board annuaily reports In writing to
the chlef judge, with a copy to the county commissioners of each
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fl1tinols

Indiana

Kentucky

particlpeting county In the circult. The report Includes a fisgal
report, the number of volunteer guardians found and +the number of
Incapacitated persons who are wards of the board, as well as any
recommendations the board may have. The board, serving as guardien, Is
entitied to the same compensatlion as privete guardians, The court may
waive fees. There Is a ilen against the estate for fees, which may be
gradually repald. (ldaho Code §§ 15-5-601 to 15-5~603 (1983) Supp.))

The governor, with the advice and consent of the Senate, appoints a
publlc guerdian and conservator for each county every four years. in
counties with populations over 1,000,000, the chief Judge of the local
circuit court appoints a Ilicensed attorney as publlc guardian, who
serves at the Judge's pleasure. An oath and & $5,000 bond are required,
but the court may require additional security. The publlc guardian has
the same powers and duties as a private guardian with socme modiflcations.
Ho monitors each ward's care and progress on a continuous basis (at
least monthly contact) and recelves reports from provlider agencles. I[f
the ward Is placed outside his home, the guardlan must visit the proposed
facllity. He must inventory the ward's possessions and Insure them. He
cannot make any substantial distribution of the ward's estate without a
court order and with some restralnts he may l|lquidate assets to pay for
care and storage of property. He may sell real property, but It must be
2ppraised. Any person Interested In the ward's estate may petition the
court for a temporary order restraining the public guardian from
performing specifled acts If 1+ eppears that the guardian might act
contrary to the ward's best Interests. On the public guardlian's
petition, the court may, for good ceuse shown, transfer a private
guardianship to the state gusrdian. When the court directs, the public
guardlan must submit an affldavlt settlng forth In detall the services
he has provided for the beneflt of the ward. An annual report listing
the number of cases handled, the date assligned, the dats of terminaticn
of each closed case and Its disposition and the total amount of fees
collected Is to be flled with the clerk of the clrcuit court. If the
pubtlc guardlian defaults on his bond his office is desmed vacant, at
which polat the governor or circult court should fiil the vacancy. Upon
the death of the ward, the guardlan turns over to a court-appolnted
administrator eoll the ward's assets and an account of his receipt and
adminlstration of the ward's property. In countles with popuiations
over 1,000,000, the public guardlan receives an annual salery, set by
the county board, not to exceed that of the publlc defender. All
oxpenses are pald from the county treasury and all fees are pald into
é‘l’. )()!ll. Ann. Stat. ch. 110 /2, §§ 13=1 to 13«5 (Smith~Hurd 1983
upp.

The Department of Public Welfare or any publlic depariment, bureau or
agency or the state may be appolnted guardlan of any lncompetent that i+
has supervision, control or custody over. (ind. Code Ann. § 29-1-18-9
(Burns 1983 Supp.))

The district court of each county appolnts a discreet, fit person as
guardian of orphans who have no guardlans. An oath and a bond are
required and the guardlan serves at the dlscretion of the court. The
court can remove the guardian, Otherwise, the guardlan Is subject to
+he same rules governlng private guardians. (Ky. Rev., Stat. Ann., §§
395.380 to 395.400 (Baldwin 1982))

The probate court may appoint the Bureau of Mental Retardation as
guardian for mentally retarded persons and the ODepariment of Human
Services as guardlan for other Incapacitated persens, but a prilvate
guardlian s preferred. I+ 1Is an exclusive appointment (no
co-guardlanships permitted). [f the bureau s appolnted, the director
and his delegates exercise the authorlty of the pubilic guardian. If the
department s appointed, the commlissioner and his delegates exerclse the
sane authority. They cen delegate thelr authorlty to a staff of
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Mary land

Massachusetts

Minnescta

competent soclal workers, A surety bond equal to the total assets held
Is requlred. Anyone eliglble to petition fer +he appolntment of a
guardian may nominate the pubilic guardlan. The nomination must be
accepted or rejected within 30 days end |f accepted, the agency must
submit a detalled plan of guardianship. With some modifications, the
guardian has the same powers and dutles as a private guardian. He may
only place his wards In llcensed facllities. He must keep records of
the ward's money—-from where It is recefved and how it Is disbursed. He
may authorize performance of an autopsy on the body of a deceased ward
and may bury him, An inst!tutlonallzed mentally retarded minor Is to be
oxamined before his elghteenth birthday to determine whether he wil)
need a guardlan end, prior to the release of any mentally retarded
person from a state mental faclllty, the person is to be examined to
determine whether he will need a guardian, At least annually, and when
the court orders, the public guardlan must review the case of eovery
person who Is a ward. The report Is to contaln an examlnation and
ovaluation of the plan for the ward. For mentally retarded persons, the
publlc guardian recelves reasonable amounts for expenses as the probate
court may allow. Fees allowed are allocated to a *trust fund to cover
expenses of adminlstratlion, For Incepacitated persons, no compensation
is allowed; expenses are to be reimbursed out of the ward's estate. The
cost of a guardian ad iltem are pald by the Depariment of Human
Services. (Mo, Rev, Stet. Ann. +1t, 18-A, § 5-601 to 5-614 (1984 Supp.))

As a last resort, the director of +the local department of soclal
services may be appointed guardlan for a dlsabled person under +the age
of 65, For a person over 65, the director of the state Office on Aging
or local offlce on aging may be appolnted. (Md. Est. and Trusts Code
Ann. § 13-707(a)(9) (1982 Supp.))

Public and private protective services agencles may serve as guardian of
gn eld)erly person., (Mass. Gen., Laws Ann. ch., I19A § {7(6) (West 1983
upp.)

The commissioner of public welfare Is authorized to act as pubtic
guardian for mentally retarded persons. He can delegate his duties
through the Depariment of Public Welfare or county welfare departments
or may contract for services wlth any public or private agency or
tndividuai. in each case, the commissioner may be nomlnated as guardian
by an Interested person, a guardlan or a mentally retarded person. He
must accept or reject the nomination within 15 days of recelpt of the
comprehensive evaluation of +the person, No authorlty Is conferred
unless affirmed at a2 Judiclal hearling. Upon receipt of a nomlnatlon,
the commissioner orders a comprehensive evaluation. |f he accepts the
nomination, he must petition for appointment In county or probate
court., The petition for appoiniment must allege that a guardlan Is
required, A hearing §s held 10-20 days after the evaluation s flled,
with notice to the proposed ward, his counsel (court-appointed If
necessary), famlly, the county attorney and others. All the persons
receiving notice may attend the hearlng and testify. However, only the
ward and the petitioner may examine wltnesses. If It Is not In the
person's best Interest to attend, he need nct. The hearing Is to be
stenographically or +tepe recordsd. The commissioner has general
supervisional authority over the ward's residence, care, education and
employment. He takes possession of the ward's personal property and may
ltquidate or hold 1+ for the ward's benefit. He has power over
marriage, contracts and judiclal actlon; he may consent to steril|ization,
nonemergency surglcal opereations, adoptlon and short=-term
institutional izatlon, He determines If quardlianship of the estate Is
necessary., He obtalns consent fram relatives for medlical treatment, if
possible., The probate or county court must approve sterliization, The
commissloner develops an Individuai plan for each werd, The
comprehenslve evaluation |s prepared by the coun-r?' welfare department In
an appropriate facllity. The evaluation consists of a physician's
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Mlssissippi

Missour!

Montana

Nebraska

Nevada

dlagnosis of the person's physical condition, a psychologlst's report on
his intellectual capacity and functional ablliitlies and a soclal worker's
report on his soclal history and adjusiment. The commissioner provides
an annual review of the physical, mental and soclial adjusiment and
progress of each ward and annually reviews the ward's legal status.
The commissloner, ward or any Interested person may petition for
mod] flcation or removal of the guardianship. The county pays the costs
of the hearling; cost of proceedings are to be reimbursed to the county
in which the ward has been placed by the state. (Minn. Stat, Ann.

§§ 252A.01-252A,21 (West 1984 Supp.))

The clerk of the chancery court is appolnted guerdian If no one else Is
quali{fied to serve. Ho has the same powers and dutles as private
guardlans. A speclal cumulative bond Is required covering all of his
wards, (Miss, Code. Ann. §§ 93=13-21, 93~i3-129 (1972))

The county public administrator 1s +0 serve as ex officlo public
guardlan for estates of minors piaced In his charge by the probate
court. Every county and the clity of St. Louls elects a public
adminlstrator every four years. An oath and a minimum $10,000 tond are
required and the court may require additlional security. The public
administrator may appoint deputies (In first-class countles) to perform
minlsterial and nondiscretionary dutles delegated to them and he lis
ltable for +thelr acts. All civll officers are +o Inform him of all
property known to them which 1s llable to loss, waste or Injury and
which should be In hls possession. He has a duty to take charge of
those estates and to prosecute suilts to recover the property of the
werd., He must glve notlce of hls +taking charge of any estate and
annually must make a stetement, under oath, of the amount of property in
his control. He may be removed from office In the same manner and for
the same causes as judges of the county court. He may be removed for
fellure to glve notice of his taking charge of an estate. The court
may order an accounting and dellvery of sssets to his successor or the
ward's helrs. He may contlnue to act for one year after his
termination. |In first-class countles not having a charter government
and contalning a portion of a city with a population of over 400,000, he
receives an annual salary of $25,000. He may also recelve additlonal
compansation, as authorized by the governing body of the county, but his
total annua! compensation cannot exceed $34,000. In other countles, he
recelives what a private guardian would recelve, unless the court allows
a higher amount. In salerled countles, fees go Into the county
treasury. In first-class countles, deputies' salaries are set by the
public admlnistrator; In smatler counties, they are pald out of the
administrater's fees. (Mo. Ann. Stat. §§ 473.730 to 473.713 (Vernon
1984 Supp.?})

The Department of Soclal and Rehabilftatlon Services may accept
appoiniment by any district court as guardian of a mentally retarded or
other developmentally disabled person. 1+ Is governed by the same rules
as private guardlans. (Mont. Code Ann. § 53-20-402(2)(c) (198}))

The Department of Public Welfare is the guardian of all the chiidren
committed Yo i+, (Neb. Rev. Stet. § 43-905 (1977 Supp.))

The board of county commlssloners of any county may esteblish en offlce
of public guardlan. He may be appolnted for a four-year term or the
commlssioners may deslignats an elected or appointed county offlcer as ex
officlo public guardlian. He must take an oath of offlce and file a bond
set by the commissioners, Within the 1imits of the appropriations for
hls office, he may empioy subordinates or contract for the services of
consultants or assistants. The publlc guardian serves as guardlian for

" those persons 60 years old or older who have no one else 1o do so or
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New Hamgsh ire

New Jersey

North Carolina

cannot afford a private gquardlan. A quallifled resident or anyone on hls
behalf may petition the district court of the county in which he resides
to make the szppointment. The public guerdian must keep records In all
cases and has eall +he powers and dutles of private guardians. The
public guardian investigates the financial status of the proposed ward
to determine hls eliglbllity +o have a public guardian appointed. The
court may at any time terminate the appoiniment upon the petition of the
ward or any lnterested person or upon the court's own motion 1f It
appears that public guardlan services are no longer necessary. The
board of county commissioners must promptly f(l{ any vacancy and the
district court may designate any qualified person to serve as actlng
publlc guardian untll the vacancy is fllied. An appointed guardian's
salary is set by the commissloners and pald out of the general fund; a
destignated guardian recelves no compensation. There Is no charge for
administrative or appoiniment costs agalnst the ward's income or estate
unless he can afford to pay. The value of services rendered Is s claim
against the ward's estate and any monrey recelved goes into the county
general fund. (Nev. Rev. Stat. §§ 253,150-253.250 (1977))

When It Is necessary to nominate a guardian for an lnstitutionallzed
mentally Il person, an elderly person who Is recejving nursing care in
the state home for the elderly or a developmentalily dlsasbled person
within the state service dasllvery system and there Is no relative,
friend or Interested person avallable, wililng and able to serve as
guardian for such a person, the probate court may appeint the pubilc
guardlanship and protective program. For all others In need of
guardianship services who have no ocne avallable, wiiling and able to
serve, the court may appoint the program provided there are funds
avallable to pay for such services. The program can serve as
co-guardlan with a private guardian and has the same powers and dutles
as those granted to private guardians. The division of mental health
and developmental services, Depariment of Health and Welfare, with the
approval of the governor and councll, confracts with orgsnizations
aﬁproved by the New Hampshlire Supreme Court to provide the services and
those organlzations are then designated as the publlc guardianship and
protection program. The contract fixes the cost per guardlanship and
permits subcontracting for consulting services. The contract can also
provide for protection services that are consistent with the general
guardlanship taw. Annual reports must be flled with the probate court
for each ward. The court must revliew the report to insure that the
program Is complying with state and federal laws, that the ward Is
recelving approprlate care and services and that the highest ethical
standards are being malntalned. Except for cases of court-determined
Indigency, costs are to be borne by the person or the estate of such
person recelving the services. (N.H. Rev. Stat. Ann. §% 547-B:i ‘o
547-B:8 (1983 Supp.)) The public guardianship and protection program
may be appolnted guardian under the general guardlianship law. (N.H.
Rov. Stat. Ann. § 464-A:10 (1983 Supp.))

The Juvenlle court may terminate parenial rights and commlt a child +to
the guardianship and control of the Bureau of Chlidren's Services. The
bureau Is to be removed only upon charges preferred and upon good cause
shown after an opportunity +o be heard. Such guardianship {s to be of
both the person and +the property of the ward. The county court has
Jurisdiction over all proceedings affecting the guardlanship. The
director of public welfare may petition for guardianship by +the bureau.
(N.J. Stat. Ann. §§ 30:4C=20 to 30:4C-22; § 30:4C-24 (West 1983 Supp.))

The clerk of the superior court may appoint a publlc guardlan In every
county for an eight-year term to serve as guardian of minors. An oath
and & minimum $6,000 bond are required. However, the bond must always
be double the aggregate value of the real and personal estate of all the
guardian's wards. Any person entitled to letters of guardlianship may
request, In writing, that t+he clerk lssue letters to the public guardlan
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North Dakota

Ohlo

Ok {ahoma

Oregon

and those same Indlviduals may petition for thelr revocation. He has
the same powers and duties and recelves the same compsnsatlion as prilvate
guardlans. (N.C. Gen. Stat. $#§ 33-44 to 33-47.1 (1976)) The clerk of
the superior court must take control of the assets of astates of
Incompetents and Inebriates If no one else Is wiiling to do so. (N.C.
Gen. Stat. 35-6 (1983 Supp.)) The clerk may appoint a disinterested
publlic agent as the guardisn of an Incompetent aduit, but only If no
other individual or corporatton can be found to serve. (N.C. Gen. Stat.
§§ 35-1.6 to 35-1.39 (1983 Supp.))

Each county elects a publlc administrator In each year In which a
national presidentisal electlon is held. The publlc 2dmlnlstrator acts
as publlc guardlan for minors and Incapacitated persons who have no one
else wiiling and sble to serve as thelr guardian. An oath, certificate
of election and bond must be filed with the Judge of the county court.
All civil offlcers must Inform the publlic administrator of all property
known to them which Is tlable to loss, waste or Injury and which should
be 1n the guardlan's hands. He Is to prosecute necessary sults to
recover property and must give notlce of his taking charge of any
estate. He must act as recelver In an assignment for the beneflt of
creditors and must make an annual statement, under oath, of the amount
of property In hls control. Otherwise, he has the same powers and
dutles &s private guardlans. Fallure o furnish his bond or to glve
notice of teking charge of an estatée may be cause for removal.
Otherwise, he may be removed In the same manner and for the same reasons
as other publlc offlcers. He may be required to account for and deltver
a ward's property to his successor In office or the ward's helrs. He
recelves the same compensation as private guardians unless the court,
for speclal reasons, allows a higher amount. (N.D. Cent. Code

§§ 11=-21~01 to 11=21=14 (1981))

The Department of Mental Retardation and Deveiopmental Disablil!ties may
accept appoinitment by anY probate court as guardlan for a mentally
retarded or developmentaliy disabled person. No costs or fees may be
charged and no appolintment made without performing a comprehensive
evaluation of the person's medlcal, psychological, social and
educational history. An annual review Is required. (Ohlo Rev. Code
Ann, §§ 5123,55 to 5{23.58 (Baldwin 1982 Supp.))

The dlrector of public welfare serves as guardien of chlldren whose
parents have had thelr parental rights terminated unti! a new guardian
Is appotnted. (Ckla. Stat. Ann. tIt. 10, § 1145 (West 1983 Supp.)) The
superintendent of a state Institution for children serves as guardlan of
those chlldren In his custody. (Okia. Stat. Ann., *1+. 10, § (415 (West
{983 Supp.)) The Department of Institutions, Soclal and Rehabllitative
Services may be appointed temporary guardian of an elderly person In
order to consent to +the provislon of amergency protective services.
(Okla. Stat. Ann. +1t. 43A, § B808D.4 (West 1979))

The county court or board of county supervisors may create an office of
publlic guardlan and conservator for persons who do not have relatives or
frlends wliling and capable of serving. The guardian serves upon the
petition of any person or upon hls own petition. He must flle an
offictal bond, which may be Increased 1o cover all of the estates he
controls. He may employ private attorneys if thelr fees can be paid
from the ward's estate. Upon the finding that the county does not need
the services of a public guardian and conservator, the county board of
comlissioners may termlnate the office. All funds are to bs depos!ted
fn the county treasury and disbursed by proper warrant or deposited In
Insured banks or savings and loan associations In the county. County
funds may be used to operate the office, but if the county compensates
the guardlan, any relmbursement must be pald to the county. There Is a
clalm against the person's estate for reasonable expenses and such
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Rhode Island

South Carollina

South Dakota

Tennessse

compensation as the probate court deems just and reasonable. No court
fees may be charged in public guardianshlp proceedings. (Or. Rev. Stat.
§§ 126,905 to 126.965 (1981))

Any agency to which a child Is entrusted becomes the guardian of that
child., (R.|. Gen. Laws § {4-}=35 (1981))

The Judge of the probate court for each county Is required to act as
guardian of the estate of minors or Incompetents who do not have and
cannot find a guardian, He serves on hls offlclel bond and has the same
powers and duties as private guardians. The application for his
appolntment may be made by the proposed ward!'s father, mother, husband,
brother, executor, administrator or other Interested person. The
petitlon must state the person's name, age, the value of his estate and
that no one Is available to serve as guardian, The guardian must make
an annual re‘?or% at the flrst term of the county court of common pleas
In open court, under oath, of all his acts. HIs report must Include the
ward's name, date of hls appolintment, value and contents of estate,
investments, expenditures and recommendations. Orders of dlscharge may
be granted after a full and falr accounting has been made and upon a
Judge's death or retirement, all property In his control Is transferred
to his successor. All Investments made are to be approved by the Judge
of the clreult court upon petition and proof that the tnvestment is a2
safe and good one. He recelves the same compensation that a private
guardlan would and the costs of proceedings are the same as for similer
probate proceedings. (S.C. Code Ann. §§ 21-23~10 1o 21-23-{10 (Law
Co-op. 1976))

The county board of mental retardation must Investigate any compialnts
In which 1t Is alleged that a person is mentally retarded and Is not
recelving proper care and education. The county school board must
provide access to school records to ald In these investigations. |f the
board finds the situation to be as alleged and there Is no responsible
relative available to take custody and petition for guardlanship, the
board must notify the board of soclal services, which may petition for
letters of gusrdlanship. Each resident of feclllitles six months prior
to his elghteenth birthday is to be evaluated +to determine hls
competency. {f he is determined +to be Incompetent, parents or other
Interested persons or entitles 1f there are no parents, are Yo be
notifled and requested to flle a petition for the appointment of a
guardian, |(f no petition Is filed, the board of soclal services may
file for letters of guardlanship, The administrator of a facility In
which a resident |8 years or older needs a guardlan, Is to inform the
board of soclal services, which may petition for Iletters of
guardlanship. (S.D. Comp. Laws Ann. §§ 278~6«1 to 278=-6-5 (1978)) The
functions of the dlvislon of mental health and mental retardation under
this title are transferred to the Department of Soclal Services. (S.D.
Comp. Laws Ann. §§ 1-36-5.] to 1-36=7.4 (1983 Supp.)) |f no responsible
person or faciiity is willing to accept +he !imlted guardlanship of an
incepacltated person, the court may appoint the secretary of social
servlce;s as limited quardian, (S.D. Comp. Laws Ann. § 278~6A-19 (1983
Supp.)

The county courts have the power at any quarterly session to appoint or
elect a publlic guardlan to serve as guardlian of the estate of minors,
tdiots and lunatics who have no guardian. Notlce 1s to be given to
persons entitled to serve. The publlc guardian must make an offlclal
oath and post a bond In an amount set at the discreftton of the court.
Upon the guardlan's death, removal or resignation, the county court may,
at the first succeeding quarterly session, fill the vacancy for the
unexplired term. He has the same powers and duties as private guardlans
and recelives the same compensation. (Tenn, Code Ann. §§ 30-1501 to

§ 30-1508 (1977))
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Texas

Utah

Yermont

West V!rglnia

Wisconsin

only as a last resort, the court may appolnt the state Department of
Mental Health and Mental Retardation or a communlty mental health and
mental retardation center {Imited guardian of an lincapacitated person.
(Tex. Prob. Code Ann. § 130! (Vernon 1984 Supp.))

A publlc protective services agency may be appolnted guardian for e
disabled adult In an emergency sttuation to have the responsibiiity for
the person's welfare and ‘the authority to consent +o approved protective
services until the emergency order authorizing the protective services
expires. (Utah Code Ann., § 59~19=5.5(c)(5) (1983) Supp)) The director
of the protective services agency or his delegate may be appointed by
the court as guardian to prevent or cause dlscontinuance of abuse,
neglect or explojtatlon. (Utah Code Ann, § 55-19-7 (1983 Supp.))

The state distriet court may appoint the commisslioner of mental health
as guardlan of +he person of nonlnstitutionallized mentally retarded
persons over the age of 18. Any Interested person may request that the
state's attorney flie a petitlon with +the court requesting the
appolntment of a guardian, The petition must state the petitioner's
name, address and interest In the alleged mentally retarded person, the
name, address and age of the alleged mentally retarded person, the name
and address of hls nearest relative and spouss, if any, and the reasons
why supervision and protection are needed. The court must mail a copy
of the petition to the commissioner, who arranges for an evaluation of
the person's developmental and soclal functloning by a quallfied mental
retardation professional, who makes recommendations. A hearlng with
notice 1s required. The person has a rlght to counsel and to appeal the
court?s determination., The commissloner, as guardian, must malntain
close contact with the mentally retarded person, assist him in obtalning
services and encourage maximum self-reilance on the part of the mentally
retarded person. He has general supervisory power of +the mentally
retarded person, Including the power to change the person's residence,
and ‘to provide for the person's care, habllitation, education and
employment, +the power to approve contracts, to Institute or detend
Judtclal actions and to consent to surgical operations In nonemergency
situations. The person cannot be Institutionalized unless proper
procedure is followed and the commissloner's exerclse of his authority
Is fo be in a manner |east restrictive of the mentally retarded person's
personal freedom consistent with his needs for supervisfion and
protection, A person recelving such services may appeal a declsion of
the commlssioner. An annual review of the soctal ad]ustment, progress
and legal status of the person Is required., The commissiocner, the
mental ly retarded person or any Interested person may psetition for +he
modiflcation or termination of a guardianship. A hearing with notice lIs
required, (V. Stat. Ann, +1+. 33 §§ 360{=36!7 (1981))

The Department of State must provide care for neglected children who are
committed to [ts care for custody or guardianship. A chlld comnltted
for guardianship after termination of parental rights shall remain In
the department?s care until he attains his majority, marries, is adopted
or guardlanship Is relinqulshed through the court. (W, Va., Code

§§ 49-2-1 Yo 49-2-2 (1980))

The clrcutt court of a county in which a person Is a patlent in a state
or county hospital or mental hospital, a patlent in a stete Institution
for the mentally deficient or a resldent of a county home or Inflrmary
may designate the county as guardian of these people If the court flnds
no relative or friend is avallable to serve, The counsel for the
Dopartment of Health and Soclal Services, the county corporatlion counsel
or district attorney makes the application for the appointment +o the
circult court of the county in which the faciilty 1s located or where
the patient resided prior to entering the home. No oath or bond is
required of the county, The employee of the county responsible for
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dealling with funds must be deslgnated a securitles agent and must file a
bond. The court mey place any |Iimitations upon the guardianship as I+
desms fo be In the best Interest of the patient. Any guardian who has
property of his ward valued at over $200 and falis to pay bllls for the
patient's care and support from the department of health and soclal
services within three months of their recelpt can be removed. (Wis.
Stat. Ann, § B80.295 (West 1983 Special Pamphiet))

The state board of charltles and reform may petitlon in district court
to be appointed guardian of mlnors coming into I1+s care and custody.
The guerdlanshlp is terminated by the ward's adoption, sttaining the age
of majority or by court order, Notlce and hearing are required. (Wyo.
Stat. §% 3-2-401 to 3-2~404 (197]))
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LIMITED GUARDIANSHIP LAW--OTHER STATES

This summary is the result of a survey of the guardianship law of

the 50 states. PForty-three of the states provide for some form of
limited guardianships., Topics covered, where applicable, include the

type of limited guardianship which may be imposed, the procedure for
appointment of a limited guardian, the powers and duties of a limited

guardian, the rights and privileges retained by the ward, the method of
guardian selection and the procedure for termination or modification of

a limited guardianship.

Alabama

Alaska

Limlted guardlans may be appointed for partlally disabled persons whose
ablllty to recelve and evaluate Informatlon effectively or communicate
decisions Is impalred to the extent that they lack the capacliy o manage at
least some of thelr financial rescurces or mest at (east some of the
essontial requirements for thelr physical health or safety. The |Imited
guardian's powers, duties and liabliltles are |Imited by the court to those
areas 1n which the person Is disabled, The partlally disabled person
retalns all legal and civll rights that have not been granted to the |imited
guardian. No appolnitment cen be made without an Investigation. Any
relative or friend can petition for a hearing. 1f the person doas not have
counsel, a guardian ad |iftem will be appointed. A six-person jury wilt hear
the petitlon and ail parties may subpeona wltnesses. The dlsabled person Is
to be present at the trial, If it is consistent with his health or safsty.
The court must prefer as guardian the dlisabled person's nearest relative who
can best manage the estate, The guardianship can be revoked upon petition
of the disabled person or his guardian. (Ala. Code § 26-2-|, §§ 26-2-40 to
26-2-55 (1983 Supp.))

Partiai (!imlted) guardians may be appointed for Incapacitated persons.
Such guardlanshlrs shall be designed to encourage the development of the
maximum self-rellance and Independence of the person and are only ordered to
the extent necessitated by the person'’s actual mental and physical
Iimitatlons. A temporary guardian may be appolnted to consent to necessar
services during the pendency of the petition -for & full or partia
guardlanship. A partial guardlan has only those powers and dutles over his
ward that are stated In the court order, He may not place his ward In an
Institution for t+he mentally 11l wlthout a formal commiiment proceeding,
consent ‘to abortion, sterlilzatlon, psychosurgsry or removal of bodlly
organs except to preserve the ward's fl e or prevent serlous harm +o his
physical heaith, consent to withholding |1fe=saving medical procedures or
experiments, nor mey he consent to terminatlon of +he ward's parental
rights, prohiblt the ward's voting or obtaining a driver's |icense or
grohlbl'f' marrlage or divorce. The Incapacitated person Is not presumed to
e [ncompetent and retalns all legal and civil rights except those which
have been expressly |Imited by court order or specifically granted to the
guardlan. A hearing with notice Is required. Any person may petltion for a
hearing. The petltlon must describe the extent of the Incapacity, the type
of protection and assistance sought and the facts supporting the need for an
appointment. The court must appolnt a visitor to arrange for evaluations
and to flle a report. An expert In the fleld of the alleged Incepacity must
also perform an investigation. The visitor must Inform the person of hls
right Yo an atforney and to employ his own expert. The Incapac!tated person
may choose not to answer questions durlng the examinations and evaluations.
The visltor has 90 days To flle his report, which must explaln +the
alternatives to guardlanship and recommend any that can meet the person's
needs. The evaluation report should also Include the results of all tests,
an evaluation of the person's need for treatment, the names of potsntlal
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Arlzona

Arkansas

guardians and the specific, least restrictive authority needed by the
guardlan to provide services. A guerdian ad Iitem may be appointed to
protect the rights of the ward. At the hearing, the person has a right
Yo present evidence, to cross-examine wltnesses, to remaln sllent, to
request an open or closed hearing, to be present and to be trled by a
Jury. The court must be made aware of any psychotroplc medicatlon which
may finfluence the person at the hearing and must teke I+ Into
consideration in making the appolniment. |If the court finds a partial
Incapactity and that alternatives are not feaslble or Inadequate, +the
court must appotnt & partial (limited) guardian. The court order must
adopt a guardlanshlp ptan and specify the authority of the guardian in
the areas of medical +reatment, housing, care and services and
fulfliling the ward's wlshes, I+ ts to be the least restrictive
alternative designed to encourage participation and development by the
ward. Any campetent person, +he public guardian or a private
association or nonproflt corporation with a guardlsnship program mey be
appolnted. Priority for appolniment Is as follows: +the person's
nominee, hls spouse, adult chlld or parent, relative, a private
assoclation or nonprofit corporation with a guardianshlp program and the
public guardian., NInety days after hls appolntment, the guardian must
submit & report annually or request a visitor be appolnted to do so. A
court-appointed visitor must submit a report at least once in every
three~year perlod. Additional reports by the guardian are required when
the court orders {t, +the werd's capecity changes, the guardian resigns
or 1s removed, the guardianship ends or the ward requests one. The
report must contain a discusslon or the ward's mental, physice! and
socfal condition, present |iving arrangement, changes In the ward's
capaclty, services being provided and the number of contacts between the
guardlan and his ward (iIf they do not live together). The report shali
slso contaln & financlal accounting and other necessary |nformation.
Any interested person may petition for removal, modlification or
termination of the guardlanship., (Alaska Stat, §§ 13.26.090 to
13.26,150 (1983 Supp.)) The publlc guardian may serve as a partial
guardlan. (Alaska Stat., § 13.26.370 (1982 Supp.))

The powers and dutles of a guardian of an Incapacitated person may be
modlfled by court order. (Artz, Rev. Stat. Ann. § [4-5312 (1974))

Limited guardlans may be appolnted for I[ncapacltated persons over the
age of |8 whose ablilty to receive and evaluate Informatlon and whose
behavior manlfests an lnabillty to communicate declislons such that they
are unable +o provide for essentlal requirements of health or safety
wlthout court-ordered assistance. Such guardienships shall be used only
as !s necessary to promote and protect the well-belng of the person,
shall be designed to sncourage the development of maximum self-relliance
and tndependsnce and shall only be ordered to the extent necessitated by
the person's actual mental, physical and adaptive lImits. Temporary
Iimited guardians may be appointed for 90 days. The limlted guardian's
rights, powers and duties are speciflcaliy enumerated In the court order
and expressed court approval |s necessary In order. for a guardian to
consent to abortlon, sterlilzation, psychosurgery or removal of bodily
organs except in a |ife~threatening situatlion, consent to withholding
|1 fe-saving treaiment, oauthorize experimental medlical procedures,
authorize termination of parental rights, prohlbit voting or obtalning a
driverts llcense and consent to settlement or compromise of any ctalm
for or against +he person, The Incapacitated person s not presumed
Incompatent and retalns all legal and clvll rights except those which
have been expressly limlted by court order or speclifically granted to
the guardian. A hearing with notice is requlred. Any adult person may
petitton for a2 hearing. The petition must make a recommendation as +o
the +type of guardlanship sought and evidence of exploration of
alternatives to guardianship. An evaluatlon of the person's medlcal and
physical conditlon, adaptive bshavior, Intellectual functioning, support
systems avallable and recommendations must be made by professionals
regarding speclfic areas needing assistance and the least restrictive
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Callfornia

Colorado

alternatives available. At the hearling the person has the right to be
represented by counsel, present evidence, cross-examine adverse
witnesses, remaln silent and be present. The court order must deflne
the 1imited guardlans powers and dutles, specify all legal disabllitffes
and state the duration of the guardianship. Any suitable person may be
appointed guardlan and the court is to conslder the person's preference,
A bond Is required and an annual report must be flled,reporting the
person's mental, physical and social condftlon, present |Iiving
arrangemant and the need for continued guardianship services, The report
shall also contaln an accounting and other necessary Information.
Perlodlc review Is required every three years. The Incapaclitated person
or any interested person may petitlon Yo have the guardlanshlip modifled
or dismissed, {(Ark, Stat. Ann. §§ 57-801 to 57-820 (1983 Supp.))

Limited conservators may be appolnted for developmentally disabled
adults. The !Imited conservator of +he person has the care, custody and
control of the {imited conservatee, but not any of the following powers
unless they are speciflcally granted by +the court: declde on +the
residence of the conservatee, have access to confldenfial records and
papers, consent 1o marrlage of the conservates, consent to contract,
consent to medical treetment, control the person's soclal and sexual
contacts and relationshlps and decislons concerning education. The
conservator secures such habllitation, treatment, +ralning, education,
medical and psychologlcal services and soclal and vocational
opportunities that wlll assist the person in the development of maximum
soi{f-rellance and Independence., The powers and duties of a |imited
conservator of an estate must be specifically provided In the court
order, The court order appointing a Iimited conservator |ists the
properties of the person that the conservator Is entitled to possesslion
and management, the debts, rentals, wages or other claims due the person
that the conservetor is entitled Yo collect, the contractual or other
obligations he may incur and the claims agalnst the person +that he may
pay, compromise or defend. The I|Imited conservators powers and duties
should permit the developmentally disabled adult to care for himself or
manage his financlal resources commensurate wlth hls ablilty to do so.
The proposed conservates, his spouse, any relative, Interested public
entlty or Interested person or friend may petition for the appolniment
of a conservator, The petition must set forth the nature and degree of
the alleged disabillty, the powers and dutles requestsd for the !imited
conservator and any requested |imitations of the clivil and legal rights
of the conservates. WNotlce of the hearlng must be given at least IS
days in advance. The person has the right to appear at the hearing and
oppose the petition. He has the right 4o counsel and to a Jury +trial.
The person Is excused from attending the hearing If he Is out of state,
medically unable or the court investigator has reported that he does not
wish to attend the hearing, contest +he petition or object to the
proposed conservator, The person, with his consent, Is to be assessed
at a regional center, which submits a report to the court including an
assessmant of his disabiiity and any recommendations, |f +he court
finds that the person possesses the capaclty to care for himself and to
manage his property as a reasonegbly prudent person, It must dismiss the
petition., The conservator, the conservatee or any relative or friend
may petition to modify the conservatorship. (Cal. Prob., Code §§ 1820 1o
IB30 (West 1984 Supp.), §§ 2350 to 2359 (West 1981), §§ 2400 to 2407
(West 1984 Supp.))

Guardians of Incapaciteted persons are plenary guardians unless the
court specifles In {ts order any |imitations or restrictions on the
scops or duration of the guardlanship, (Colo. Rev. Stat, § 15-14-304
(1982 Supp.)) Conservators of minors and disabled persons may have
thelr powers and duties modlfled by court order. (Colo, Rev. Stat,
§ 15-14-426 (1982 Supp.))
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Connect!cut

Flortda

Georgla

Limited guardians of mentally retarded persons are appolnted to supervise
certaln specifled aspects of the care of an adult person who, by reasen
of the severity of his mental retardation, s able to do some but not
atl of the tasks necessary to care for himself or to make some but not
all Informed declsfons about matters related to his care. The guardian
may have any of the following powers and dutles for those particuter
areas in which the person lacks the capacity to meet the essentlal
requirements for his physical or mental health or safety: take general
custody; assure the least restrictive, most normal setting for the
person's place of abode that ts consistent with hls essential safety
requirements; assure care and comfort and necessary services; provlde
any required consents or approvals; assist In those particular areas In
which the person's capacity to meet the essential requirements of his
physical or mental health or safety Is Impalred; protect his legal
rights; and assist him tn fulfliling his civll duties {such as voting).
With certaln exceptions, the 1lmited guardlan cannot have the person
committed, consent to abortlon, sterillzatlon, psychosurgery or removal
of a body orgen, prohlibit marriage or dlivorce, consent to terminatlon of
the person's parental rights or consent to any experiments on the
person. Any adult person may petition for appoiniment, but the petition
must specify the person's fnabilitles and in what areas he needs
protection, A hearing with notlce Is required. The person has a right
to counsel (court-appointed 1f necessary), +to present evidence, to
cross-examine witnesses and to be present at those portions of the
hearing that the court finds would not be serlously detrimental to hls
condition. A physiclan and a psychologist evaluate +the person's
condition and submit reports fo the court. In appolnting the guardian,
the court should conslder the person's nominee. The guardlan submits
reports annually, as well as when the court orders one, when there 1s a

change In the person's capaclty, when the guardlan resigns or is removed

and at termlnetion. The report must tist any signlficant changes, the
services being provided, the guardian's actions, any signflicant problems
and any recommendations of changes to be made In the guardlanship. The
court reviews each guardianship at least every thres years, The
guardian may be removed if doing so Is In the best interest of the
ward. (Conn. Gen. Stat, Ann. §§ 45-320 to 45-336 (West 1983 Supp.))

A limlted guardian of the property may be appolnted for an 1ncompetent
over the age of 18 years who Is wholly or substantially self-supporting
by means of compensatlion from employment. The guardlan |s to receive,
manage, disburse and account for the property the Incompetent recelves
from other sources. The Incompetent has the right to recelve and expend
the compensation from hls employment, He may contract or otherwise
legally bind himself for any sum of money not exceeding one month's
wages and earnings or $300, whichever Is greater. (Fla. Stat, Ann.

§ 744,303 (West 1983 Supp.)}

A Vimited guardlan may be appointed for an Incapacitated aduit who Is
Incapacltated +o the extent that he lacks sufficlent understanding or
capacity to make significant responsible declslons concerning hls person
or to the extent he Is incapable of communicating his declsions or Is
incapable of managing hls sstate and thus his property will be wasted or
dissipated or his estate Is needed for the support of himself and his
dependents. A limited guardlan of the person has those rights and
powers reasonably necessary to provide adequately for the support, care,
education and well=-belng of the ward. He has custody and may determine
the person's place of abode; he must make financial arrangements for the
ward's support and +tralning, maintaln regular contact or cammunication,
care for the ward's personal property, particlpate In legal procesdings
and glve necessary consents or approvals. The court may [Imlf any of
the guardian's powers In Its order. A ward has a right to a guardian
who witl respect the Individual's rights and dignity at all times, will
act in his best Interests and Is reasonably accesslble. He has the
right +o have hls property utlllized to provide adequately for his
support, care, education and weli-being and he has the right +to
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communicate freely and privately with other persons. The appoiniment
generally gives +he following powers Yo the guardlan unless the court
specifically retalns them for the ward: make marriage and other
contracts, consent to medical treaiment, establish a residence or place
of wsbode, bring or defond any action at law or equity, buy, sell or
otherwise dispose of or encumber real, personal or trust property or
enter Into other business or commerclal transactlons. The ward Is not
To be deprived of any clvii, polltical, personal or property rights
wlthout due process. No praesumption of Incapacity is to be drawn from a
finding of need of treatment or services or criminal insanity or
incompetency to stand +trial. Any Interested person may petition for
egppointment of a guardian and the petition must discuss the
incapacliated person's |imitations and 1ist specific areas where he
needs assistance. A physictan or psychlafristts evaluation must
accompany +the petltlon. A hearlng with notice Is required. The person
has a right to counsel and +o subpeona and cross-examine witnesses. In
selecting a guardlan, +the court should conslder the following
preferences: +the personts nomlnes, spouse, adult chlild, parent,
guardlan of a minor child, relative who has cared for the person, other
persons or the county director of the department of famlly and children
services as a last resort. The guardian may be a corporation. Within
four months after his appolntment and within +wo months of eech
annlversary date, the guardian must flle a personal status report. Any
person may petition for review that could result in modificatlon or
termination of the guardianship. (Ga. Code Ann, §§ 29=5~| to 29-5-12
(1983 Supp.))

The order of appolntment of a guardlan of an Incapacltated person may
fimif or modify his powers and dutles or may specify areas in which the
ward shall retaln the power Yo make and carry out declislons concerning
his person. (Hawafl Rev, Stat. § 560:5-304 (1981 Supp.))

A limited guardian may be appolnted for a person Inceapacttated by mental
or physlical causes (but not minority) to the extent that he lacks
sufficlent understanding or capaci'rx to make or communicate responsible
decisions concerning hls person. guardian has the folliowing powers
and dutles, except as modifled by court order: custody; determination
of place of abode; provislon for the care, comfort, maintenance,
tralnlng and educatlon of the person and provision for hls personal
offects, necessery consents or 2pprovals, frecelpt money end tanglble
property. The court encouragés the development of maximum self-relfance
and Independence and makes orders only to the extent necessitated by the
person's actual |Imitations. Any Interested person may petitlon for an
appointment. A heering with notice Is required. The person must be
examined by a physiclan or other quaillfied person and Interviewed by a
court visitor., The person has a right to counsel, to be present at the
hearing, to present evidence and cross-examine witnesses and may request
a closed hearing. Any competent person or sultable Institution may
serve, wlith the foltowling preferences: the person's spouse, adult
child, parent or testamentary nominee of parent, a relatlve with whom he
Is reslding or a nominee of the person carling for or paying beneflts to
him. The guardian Is to report on the condition of his ward and of his
estate as Is required by the court. The court cen dismiss a petition or
make other dispositive orders and may remove a guardian If i+ Is In the
ward's best Interest. (ldaho Code § 15-5~101, §§ 15-5-301 to [5-5~313
(1983 Supp.)) Partial (iimited) guardians or conservators may be
appointed for developmentally disabled persons who are unable to manage
some of thelr financla! resources or meet some essential requirements
for physical health or safety. The services provided shail be no more
restrictive than Is necessary for the person's protection and the
protection of scclety, shall encourage maximum participation in
decislon-making by the person and shall assist the person In developing
or regaining their abliities 1o the maximum extent possible, The order
appolinting the partial guardian defines his powsrs and dutles so as to
permit the person to care for himself to the extent of his ablility to do
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so. The order must specify all legal resitrlictions on the developmental ly
disabled person. The person retalns all legal and civil rights except
those limited by the court order or specifically granted to the
guardtan. No partial or total conservator, wlthout specific court
approval, may consent to medlical or surgical treatment that permanentty
prohiblts +he conception of children unless necessary to protect the
person's physical health, wlthhold conssnt to |ife-saving treatment,
consent to experimental surgery, procedures or medicatlons or delegate
powers., The developmentally disabled person or any interested person
may petition for +the appointment of & guardian. The petli+ion must
fnclude a description of the person's impalrments and the nature and
scope of the guardianship sought, the services sought and the person's
financial condition. A hearing, with notice Is required. The person
has a right to an attorney. An evaluetion committee must prepare a
report for +the court that stetes the nature and extent of the
Impatrments, +he mentsl, emotional and physical condition and
educational status of the person, his adaptive and soclal sktlls, the
services needed, recommendations regarding the type and extent of +the
guardianship and the person's preference for guardian. A report, at
least annuaily, must be made by +he guardian regarding the
developmentally disabled person's current mental, physical and soclat
condltion, his present |lving arrangement, services provided,
significant changes 1In capacity, sligniflcant actions +taken by the
guardian, significant problems that have arisen, a flnancia! statement
and t+he needs for continued guardienship. The developmentally disabled
person, hlis legal guardian, parent, attorney or frlend can petition for
review. (ldaho Code §§ 66-40] to 66-414 (1983 Supp.))

A limited guardisn may be appolnted for a disabled adult who lacks
sufficlent understanding or capacity to make or communlcate responsible
decislons concerning the care of his person or Is unable to manage hls
estate or flnanclel affalrs. Causes of disabllity may inciude physical
or mental problems, developmental dlisabilltles and “gamb)ing, idleness,
debauchery or excessive use of fntoxlcants or drugs." The appolntment
of a Ilmited guardian of a person removes only those rights and powers
specifically granted to the guardian by the court, which may be any of
the followlng: custody, support, care, comfort, health, education,
maintenance and professional services, The guardlan is to assist the
ward in the development of maximun self-reliance and Independence. A
Iimited guardian of the estate has all +the foliowlng powers not
specifically reserved to the ward: cere, manage and Invest the assets
of the estate, apply Income and princlpal for the ward's expenses,
perform contracts and participate in legal proceedings. The appolniment
of a limited guardian is not a determination of {ncompetency. Any
reputable person or the dlsabled person may petition for a hearing. The
petition is to Include the reasons for the guardlanship request. The
petition ts +to be accompanied by an evaluation report, wlth
recommendations, A  veterans' administration determination  of
Incompetency s prima facie evidence of +the necessity for the
appoiniment. The person has a right to counsel, to a six-member Jury
trial, to present evidence, to cross-examine wltnesses and to request a
closed hearing. Any person over 18 who Is not of unsound mind, not
adjudged disabled or not ever convicted of an infamous crime may be
appointed guardian. Any publlc agency or nonprofit corporation may
serve as guardlan of the person or the estate., Any domestic corporation
or qualified state resident may serve as guardian of the estate. Before
becoming disabied, a person may designate a guardian in writing. The
guardlan is to report at Intervals Indicated by the court, but at least
annually. The court may dlsmiss or make any other disposition of +the
petition, A ward may request a hearing to terminazte or modlfy +the
guardlanship, (J{). Rev. Stat. ch. [110.5, §§% Illa=l o I|la-23
(Smith~Hurd 1983 Supp.))
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A limited guardian may be appolnted to assist an Incompetent [n managing
a portion of his property or his effalrs., The limited guardian's powers
and duties are iimited to those specliflicaliy stated In the order of
appointment. The ward retalns ail other rights, powers and dutles.
These may Include the care and malntenance of the ward and the
preservation and management of his estate, as well as providing for his
tralning and educatlon. Any person mey flle & petition for the
appoiniment of a guardlan, which must lInclude a descriptlon of the
nature of the incepacity and the reason it 1s sought. A hearing with
notlce Is required. At the hearing, the person has a right ‘o counsel,
to request a Jury trial and to be present In court. Any public agency
or charltable organization may be appolnted guardtan and the court Is to
conslder the person's request, a testamentary appolimtment, a spouse's
request, the proposed guardian's relationship by blood or marrlage to
the proposed ward and the proposed ward's assets. The guardian of +the
person may be required fo report on the conditlon of hlis ward to the

.court at regular Intervals or otherwlse as the court directs and

guardlans of the estate must make blennlal accountings. The
guardianship may be terminated wlthout a court order upon the ward's
majority, adjudication of competency or death., I+ may be terminated by
court order when the estafe 1s exhausted, is less than $3,500 or +the
person's residence [s out of state and another guardian has been
appointed or 1t Is no longer necessary. The ward or other person may

-petitlon for an adjudicatlion of competency. (lnd. Code Ann., § 29-1-i8-|

to 29-1-18-52 (Burns {983 Supp.))

The court may direct that the guardian of a ward have only a speclially
llmTted responsibllity and shall state those areas which shall be
supervised by the guardian and all other areas and rights shall be
retained by the ward, (lowa Code Ann. § 633,635 (West 1983 Supp.))

Limitad guardians may be appointed for disabled adults whose abllity to
receive and evaluate Information effectlvely or to communicate declsions
Is Impalred to such an extent that the person lacks the capaclty to
manage his financlal resources or to meet his essentlial requirements of
physical health or safety. Any person may {lle a petition for the
appointment of a guardian In +the district court of the county of
restdence or presence of the proposed ward, The petltlon must speclfy
the reasons why a guardian §s sought, and the court may requlire that 1t
include & physician's statement that he has examined the person's
disablifty., The court may allow the petitlon to be accompanied by a
statement that the person has refused to be examined. The court may
require that the person submit to & mental evaluation at such place and
by such persons as the court designates. The court may Issue an order
of fnvestigation, to cover the person's character, past conduct, femlly
relationships, the nature and extent of the persen's property and Income
and other pertlnent factors. A hearing with notice Is required. At all
times, the person has a right fo an attorney. At the hearing, the
proposed ward must appear unless the court determlnes I+ would be
inJurfous 1o his welfere. There can be no walver of the person's
appearance at the hearing if he requests to be there In writing. The
hearing wil! be without & Jury unless 48 hours in advance, the person
requests a Jury, which would conslist of six Jurors. The persen has a
right to testtfy and to present &nd cross-examine witnesses., |f the
court makes a finding that a disabled person Is able to and should be
permitted to make some decislons which affect the person, a [(imited
guardlan shall be appointed, whose powers and duties are to be speclfled
on his letters of guardlanship. If the court finds that the person can
make some decislons concerning his property, a |imited conservator shall
be appointed. Private, nonproflt corporations may be appolnted as
guardlans 1f they have been certifled by +the secretary of social end
rehabl|ttative services, A ward or any person on hls behalf may
petition for a restoration to capacity. A hearing wlth notice Is
required on the petition. The court may order the termlinatlion of a
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guardianshlp. The perscn's restoration to capaclty or his death also
terminates the guardianship. Annual and final reports and accountings
are required and every three years the court must review the
guardianship. (Kan. Stat. Ann, §§ 59~3001 to 59-3038 (1983))

In any case In which a guardian needs to bs appointed, the judge may
appeint a limlted guardian. The speclflc dutles and powers of the
guardian are enumerated In the court order. The ward retains all legal
and clvil rights except those suspended by the court order. (Me., Rev.
Stet, t1+. 18~A, §§ 5-105, 5-312 (1981)) Thls provision also appiies to
publ lc guardlianships, (Me. Rev. Stat. Ann, *1%, 18~-A § 5-~614 (1981))

A guardian of the person mey be appolnted for a disabled person who ls
proved to {ack sufficlent understanding or capacity +to make or
comunlcate responsible declsions concerning his person, Including
provisions for health care, food, clothing or shelter because of any
mente! disablility, senllity, other mental weakness, disease, habltual
drunkenness or addlction to drugs and no less restrictive form of
fntervention Is avatlable which Is consistent with the person's welfare
and safety. A petition, hearing and notlce are requlred., The person
may be present at the hearing and has a right to present evidence and
cross~examlne wltnesses, He may request a closed hearing wlthout a
Jury. Preferences for selection as guardian are as foflows: a person,
a?ency or corporatlion nominated by the person If he was )6 years or
older and had sufflectent mental capacity to make an intelligent choice
at the tIme he made the nomination, hls spouse, parents, testamentary
nominee of a parent, children, adult helrs, nominee of a person carling
for him, any other appropriate person, agency or corporation or for
persons under 65, the dlirector of the local deparfment of soclal
services and for persons over 65, the dlirector of the state office on
aging or local offlce on agling. The court mey grant only those powers
necessary to provide for the demonstrated need of the disabled person.
They may Include the same powers and dutles a parent has over an
unemancipated minor child, the right ‘o custody and to establlsh the
ward's place of abode, to provide for care, comfort and malntenance,
which may tinclude +raining end education, the right to care for the
person's personal property and to glve necessary consents or approvals.
An adJudication of disabllity Is not grounds for commltment fo a mental
Institution and appolniment of a guardian 1Is not evidence of
Incompetency nor does it modify any civil right of the disabled person
unless the court so orders. An annual report must be flled by the
quardian with +he court Indicating the person's residence and health
status, the guardian's plans and a recommendation as to whether or not
+he guardlanshlp should be contlnued. The court may hold & hearing fo
determine 1f grounds for contlnuance exist and It may order a
discontinuance. (Md. Est. & Trusts Code Ann. §§ 13-704 +o [3-7(0 (1982
Supp.)) Any limltation on the powers of a guardian contained In a will
nominating the guardian should ordinariiy be Imposed by the court
order. If the court Ilmits any power conferred on the guardlan, the
{imitation shall be endorsed upon his letters of appolntment. (Md, Est.
& Trusts Code Ann. § [4~215 (1974))

When a guardlian is appolnted by the probate and famlly court to consent
to the provision of protective services for an elderly person, the court
Is to establish the least restrictive form of fiduclary representation
that will satisty the needs of such elderly person. (Mass. Gen. Laws
Ann. ch, 19A, § 20(a) (West 1983 Supp.)) A mentally retarded adult who
Is wholly or substantially self-supporting by means of his wages or
esrnings from employment or other financlal entitlement may be permitied
by the court to manags hls wages or other flnancial entitiement, or $300
per month, whichever is less. (Mass., Gen. Laws Ann. Ch, 201 § 16B (West
1984 Supp.))
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Limited guardians may be appointed for unmarried minors, who have ail
the powers and dutles of full guardlans except that they cannot consent
to a2 minor ward's adoption or marriage. A minor over the age of (4
years or other Interested person may petitlion for the appolintment of a
guardlan, There must be a hearing with notice at which the mlnor is
entltied to counsel. (Mich., Stat. Ann. $§§ 27.5424 to 27,5435 (Callaghan
1982  Supp.)) Partlal (lImited) guardians may be appointed for
developmentally disabled persons, but onlx to the extent necessitated by
the person's actual mental and adeptive |imjtations. A partial
guardlanship |s the preferred form for developmentally disabled persons
and the rights, powers and duties of the guardlan are to be specificaily
enumerated by court order. They may Include custody, care, comfort and
malntenance, and training, education and other services that will assist
in developing the person's maximum self-rellance and Independence. Any
Interested person or entity may petition for +the appoiniment. The
petitlon must ilst the facts and reasons Justifying the guardlanship
request and must contaln an evaluation report prepared by a physiclan or
psychologist and others containing recommendations. The person may
request an Independent evaluation, A hearling with notice 1Is requlred.
The person is entitled to counsel, may demand a s!x-member jury, present
evidence, confront and cross-examline witnesses, be present at the
hearing and may request a closed hearing. The appolniment of a guardlan
Is not a finding of legal Incompetence or Incapaclty. The court should
try to appoint the ward's preferred guardian, The guardlen must flle
reports with the court at Intervals Indlcated by the court, but not less
often +han annually. A hearing Is requlred for discharge of ‘the
guardian or modification of hls powers. (Mlich, Stat. Ann. &§ [4,.800(600)
to 14.800(642) (Callaghan 1980))

The court may restrict the powers of the commlisslioner of publlic welfare
}332)')5 position as public guardian, (Minn, Stat. Ann. § 252A.11 (West

Limlted guardlians may be appointed for Incapacitated persons who by
reason of any physical or mental condition are unable to receive and
evaluate Information or to communicate decisions to such an extent that
they lack cepaclty to mest essential requirements for food, clothlng,
shelter, safety or other care such that serlous physical injury, [liness
or disease s ljkely to occur. Limited conservators may be appointed
for disabled persons who for the same reasons Jack abllity fo manage
thelr financial resources. Any person may petition for the appointment
of a limited guardian or {imited conservator. A |imited conservator may
be appolnted for a disabled person without hearing or notlce if the
person requests lt, or consents to it, and the court, efter appolntment
of counsel for the person, Interviews the person and determines that the
person understands the need for a conservatorship. Otherwlise, a hearlng
with notice Is required. The court may dlrect +that the person be
examined by an appropriate professional, who must submit a written
report o the court, The person must be Informed that he has a right to
remaln sllent durlng the examinatfon. The person- has the right to
counsel, a Jjury irlal, an open or closed hearing and to present
evld?nce, cross-examine witnesses, remaln silent and be present at the
hearing.

if the court, after hearing, finds that a person Is partially
Incepacitated, the court shall sppoint a limlted guardian of the person
of the ward. The order of appoiniment shall specify the powers and
duties of +the |Imited guardian so as +to permit the partlaliy
Incapacitsted ward to care for himself commensurate with his ablility to
do so and shall also speclfy the legal disabliities to which the ward Is
subject. In establishing a |imited guardianship, the court shall impose
only such legal disabliitles and rastraints on personal I|lberty as are
necessary to promote and protect the well-bsing of the Individual and
shall design the guardlanship so as to encourage the development of
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maximum self=reljance and Independence in the individual. I|f the court,
after hearing, finds that a person Is partially disabled, the court
shall appoint a |limited conservator of the estate. The order of
appolntment shall speclfy the powers and duties of +he |Imited
conservator so as to permf{t the partially disasbled person to manage his
financlal resources commensurate with his abllity to do so.

Annuél!y t+he court muyst review all guardianships and conservatorships.
The guardian or conservator must flle an annual report. (Mo. Ann. Stat.
§§ 475,010 to 475.335 (Vernon 1984 Supp.))

A limlted guardian may be appointed for an incapacitated person who,
because of mental or physlcal reasons (but not minority) lack sufficlent
understanding or capacity to make or communicate responsible declslions
concerning his person or Is Incapable of realizing and making 2 ratlonal
decislon with respect to his need for treatment. The limlted guardian's
powers and dufles are to be specifled In the order appolinting the
Iimited guardian. Any Incapaclitated person or any Interested person may
petition for an appolniment which must conteln reasons for the requested
guardianship and those powers and dutles reguested for the guardian.
The person Is to be examined by a court-appointed physician. A hearlng
with notlce Is required. At the hearing, the person has a right to
counsel, to be present at the hearling, to present evldence, +*o
cross-examine wltnesses, to request a jury 4rial and to request the
hearing be closed. The appoiniment may not limit+ the exerclse of any
clvil or political rights except those that are cleariy consistent with
the exercise of +he powers granted the guardian and does not create e
presumption of Incompetence. The selection should follow these
preferences: +he person's nominee, spouse, adult chllid, parent or
testamentary nominee of a parent, any relatlve with whom he resided six
months prior o petitlon, any sincerely interested relative or friend, a
private assoclation or nonproflit corporation or a nominee of the person
caring for or paying benefits to the per=zon. The guardian is fo report
on the condition of the Incapacitated person as requtred by the court or
by court rule. Upon termination, the limited guardlan must make an
accounting. The ward or any Interested person may petition for removal
1f 11 would be In the ward's best Interests. (Mont. Code Ann.

§§ 72-5-301 to 72-5-325 (1981))

The powers and duties of a guardlan of an [ncapacltated person may be
modified by court order. (Neb. Rev. Stat. § 30-2628 (1974))

Special (limited) guardians may be appointed for persons of |imlited
capaclty, who are able to Independently make some but not all of the
declslons necessary for thelr own cere and the management of thelr
property. Any concerned person may petition for the appoiniment of a
guardian. The petition must specify the reasons why a guardian Is
needed and what powars are sought. An Investigator may be appolnted,
who must submit a written report of his oplnion as to the nature of the
proposed ward's Incepacity and what powers a guardian would need to
assist the proposed ward, A hearing with notice Is requlred. The
person has a right +o counsel and to be present at the hearling, unless
the court for good cause excuses him. The court order must speclfy the
powers and dutles of the special guardian. The speclal guardian must
exerclse his supervisory authority over the ward In a manner which Ts
least restrictive of the ward's personal freedom consistent with +the
need for supervision and protectlon., The court may grant additional
powers and duties to the spectal guardian. Annual reports are required,
and the court may order additlonal ones. (Nev. Rev. Stat. §¢ 159.013 +to
159.085 (1981)) ‘
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Limited guardians may be appolnted for incapacttated. persons who have
been found to be unable +o manage an estate or to provide for perscnal
needs for health care, food, clothling, shelter or safety. The
guerdlanshlp Imposed represents only those |[imitations necessary to
provide the ward with needed care and rehabllltative services and that
the ward shall enJoy the greatest amount of personal freedom and civii
liberties consistent with hls mental and physical timltetions. The
guardlan has the following powers, except as modlfled by court order:
accept custody of the werd, determine his place of abode, provide for
his care and malntenance, arrange for his +tralning and education and
consent to medlical or professlonal care. No guardlan may consent to
psychosurgery, elecfro-shock, sterillization or experimenta! +reatment
wlthout court order. The court may Iimit or Impose addlitional powers
and duties on the guardian. The incapacitated person cannot be deprlved
of his legal rights such as the right to marry, obtaln a driver's
llcense, testlfy In a judical or adminlstrative proceeding, make a will,
convey or hold property or contract, except upon speclfic flndings of
the probate court. The court order appointing the guerdlan must
enumerate which legal rights the person s Incapable of exercising. A
guardian of the estate must manage the ward's property as he would his
own affsirs. He must gilve a receipt for the ward's property. The
probate judge may authorize the guardian to sell estate property. The
guardian must take an oath bafore a license +o sell property Is Issued
by the court. With court approval, he may purchase property for the
ward's homestead. The court may llmlt his powers or Impose addlitlonal
ones If It desms doing so to be in the best Interests of the ward. Any
relative, publlc officlal, Interested person or the Incapacitated person
may petition for the appointment of a guardian. The petitlon must
fnclude a statement as to the type of guardianship sought and a
statement of specific factual allegatlons Iindicating a need for
guardianship servlces. A hearing with notice 1s required. The hearing
will be closed unless the Incapacitated person requests it be open. At
the heering, the person is presumed to be cepmble and his Incapacity
must be proven beyond a reasonable doubt. He has an absolute right to
counse! and Is to be present at the hearing unless a wrltten statement
Is submitted +that he does not wish 1o attend +the meeting. That
statement must be accompanied by a physician's affldavit indicating that
the person's condition is such that he Is likely t+o suffer harm or has
no abltlty to understand the nature and consequences of the proceeding.
Any competent person may be appointed guardlan. The judge of probate
sots the amount of the bond, which may be walved if the gross vaiue of
the estate Is less than $2,500 or if the guardianship s only of the
person, The guardian of the estate must file an annual accounting and
the guardian of the person must file an annual report stating the
person's medical condltlon, care, +treaitment and supportive soclal
services recelved, any changes In his llving situetion, the guardian's
plan to preserve or maintain the personts well-belng and the need to
continue or end the guardlanship. A blennlal court heering is to be
heid to determine 1f the guardianship is to be continued. Notice s
required and the person has a right to counsef. The court must glve
annual notlce to the ward of hls right to seek a modiflcation or
termination of the guardianshlp. (N.H, Rev. Stat. Ann, §§ 464-A:l ‘o
464-A:44 (1981 Supp.))} The public guardlanship and protective services
psarogram may also be limited. (N.H, Rev. Stat. Ann., § 547-B:4 (1983
upp.))

The court may Iimit the powers conferred upon a guardlan. The
limltations must be stated 1In the certificate of lefters of
guardlanship. (N.J. Stat. Ann. § 3B:12-37 (West 1982 Pemphiet))

The court may modlfy by order a guardlan's powers. (N.M, Stat. Ann,
§ 45-5-312 (1978))
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A limited guardlan of the property may be appointed for a mentally
retarded person over |8 years old who is wholly or substant]aliy
self-supporting by means of hls wages or earnings from employment. The
guardlan Is empowered to recelve, manage, disburse and account for oniy
such property of the person as Is recelved from other than wages or
earnings. The mentally retarded person has a right to receive and
expend any and all wages or other earnings from his employment. He has
+he power to contract or legally bind himself.for any sum of money not
exceading one month's wages or earnings from such employment or $300,
?gghever Is greater. (New York Surr, Ct. Proc. Act § 1751 (Consol.
)

Guardianships for Incompetent adults seek +to preserve for ‘the
Incompetent the opportunity to exercise those rights that are within his
comprehens lon and Judgement, altowing for the possiblilfy of error to
the same degree as Is atlowed to persons who are not Incompeient. To
the maximum extent of his capabillties, an Incompetent individual should
be permitted to particlpate as fully as posslble In all decisions that
wlll affect him, Any person may flile a petition for an Incompetency
hearing. A hearing with notlce Is required. The person has & right to
counsel and may request a multidisciplinary evaluation be performed.
The person has a right to +rial by jury, to request a closed hearing, to
present evidence, to subposna witnesses, to request productlon of
documents and to examine and cross-examine witnesses, The clerk of the
court may order that the ward retalns certaln rights and privileges to
which he was entitled prilor to belng adjudged Incompetent. The clerk is
to consider appointing a guardian according to the following order of
prlority: an Individual, a corporation or a dlsinterested public
agency. A status report must be flled within six months of the
appointment, then annually starting one year after the appointment. A
petitlon and hearlng Is necessary to determine 1f the ward has been
restored to competency. (N.,C. Gen. Stat. §§ 35-1.6 to 35-1.39 (1983
Supp.))

An incapaclitated person or any Interested person may petition for a
finding of Incapacity and appointment of a guardien, A hearing Is
required. The person Is to be examined by a court-appolnted physician,
who submits a written report to the court, and Is to be Interviewed by a
court-appointed visitor. The person has a right to an attorney, to be
present at the hearling and to present evidence and cross-examine
wltnesses. The hearing may be closed If the atleged Incapacitated
person requests lt. The court must exercise its authority consistent
with the maximum self-rellance and independence of the Incapacltated
person and shall make orders only to the extent necessitated by the
person's actual mental and adaptive IImitations, The court must
determine If the person Is mentally Incompetent and thus not qualifled
to vote. Any limltations of the guardian's powers must be endorsed on
hls letters. Any competent person, including a designated person from a
sultable Institutlon, agency or nonprofit group home may be appolnted
guardian. (N.D. Cent. Code §§ 30.1-28-02 to 30.1-28-13 (1983 Supp))

The appointment of a temporary guardian to consent to the provision of
protective services to an elderly person shell not depr]ve the elderly
person of any rights except to the extent valldly provided for In the
order of appoiniment. (Okta, Stat. Ann, t1+, 43A, § 808D.5 (West 1979))

The court may modify the powers and dutles of a guardien by specifylng
the athority of the guardian to act only In those speciflc areas In
whlcg the ward has a demonstrated Incapacity., (Or. Rev. Stat., § 126.137
(1983))
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persons who are over the age of 2| years and are wholly or substantially
self-supporting by means of thelr wages or earnings from employment.
The guardian Is to receive, manage, dlsburse and account for only that
property that the ward recelves from other sources. He must post a “ond
of twice the amount of the estate. The ward has a right to receive and
expend any and all wages or other earnings from hls empioyment and the
power to contract or legally bind himself for any sum of money not
exceeding one month's wages or earnings or $300, whichever |s greater.
The guardian Is to make a full and complete inventory within 90 days of
appointment and annually thereafter make a full and complete return
showing the disposition of all property. The guardlanship is terminated
at death or by court order after petition and hearing or upon the
marriage of a mentally retarded female. (5.C. Code Ann, §§ 2I-19-i0 to
2]1-19-260 (Law. Co-op. (1976))

Limited guardians may be appointed for those persons who are impalred by
reason of devalopmental disabllity to the extent they lack sufficlent
understanding or capacity to make or communlcate responsibie decisions
concerning their persons. The court Is ‘o define the powers and dutles
of the IImited guardian so as to permlt the Incapaclitated person to care
for himself or to manage hls property commensurate with his abllity to
do so. If the guardian controls the person's property, he must take
care of and manage 1+ as & prudent person would manage hls own
property. Any Interested person may petition for appoliniment of a
guardian. The petitton must describe the nature of the iIncapaclty, the
reason why a guardian is neaded, the specific areas in which the person
needs protection and asslstance and any |Imitations on the person's
rights. A hearling with notlce Is requlred. At the hearing the person
has a right to counsei, to be present at the hearling unless It is not In
his best Interest and +o request a closed hearing. |f the person is
found to be fully capable or fully Incapacltated, the court must dismiss
the petition, |If the person Is found to be fuliy lIncapacltated a new
proceeding for appoiniment of a plenary guardian should be initieted.
In appointlng the I(imited guardlan, +he court should consider +he
person's preference. No presumption of Incompetence ls to be drawn from
the appointment and the person retalns all rights not speclflcally
granted the guardian. The guardlan |s to report on +he personfs
conditlon to the court at regular Intervals or otherwise as the court
may direct. He Is to make an initial inventory within three months of
his appointment and annual and final accounts must be made. The ward or
any other interested person may petltion for the removal of the guardian
if It Is In the best Interest of the ward or If the guardienship is no
longer needed. (S.D. Comp. Laws Ann. $§§ 27B-6A-| to 27B-6A=32 (1983
Supp.})

A limited guardian may be appointed to manage, supervise or protect a
disabied person to +he extent ordered by the court., The court may order
any of the faollowing powers and dutiest custody, care, comfort,
malntenance and support, as well as support of the person's dependents;
secure +tralining, education, medical and psychological services and
soclal and vocational opf)or'funtﬂes that will asslst the disabled person
to develop maximum self-rellance and Independence; and consent +to
medical and mental examinations and treatment to the extent the court
orders them. Any interested person may petition for the appolniment.
The petlitton must |fst +the nature of +the disablillity, the reason a
guardian 1s needed, the specific areas in which the person needs
protection and assistance and any lImitatlons of hls rights. A hearing
with notice 15 required and the court must order a medical evaluation.
At the hearing, the person has a right to counsel, to request a jury
trial, to present evidence, to confront and cross-examine wltnesses and
to be present at the hearing, The disabled person loses only those
rights speciflcally removed, among which can be the right to vote,
dispose of property, execute Instruments, make purchases, enter
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contractual relatlionshlps, hold a driver's {lcense and consent to
medlcal and mental examinations and treatment. Any suitfable person may
be appointed guardlen. At court-directed (ntervals of at |east
annual ly, the guardlan [s to submit & report describing his activitles
and an accounting of any property. A guardianship may be discharged or
modifled after petition and hearing |f +the person Is no longer dlsabled
or the guardian falls to perform his duties or act In the ward's best
interest. (Tenn. Code Ann. §§ 34-12-]0} +o 34-12~-118 (1983 Supp.))

A 1{imlted guardian may be appolnted for an Incapacltated person, but
only as necessary to promote and protect the well-belng of the
Individual and only +o fhe extent necessltated by his actual mental or
physlcal |imitations. The court order establlshes the guardiant's powers
and dutles. |f the guardian has control of property, he must take care
of and manage |t as a prudent man would manage his own property. The
appointment of a guardian does not create a presumption of Incompetence
and the person retains all civil rights and powers except those the
court designates as legal disabilitles by virtus of speclifically
granting them 1o the Ii{mited guardian. Any Interested person may
petition for an appolniment of a guardian. The petition must list the
nature of the tncapacity, the reason an eppolntment Is requested, the
speclflc areas in which the person needs protection and assistance and
any limitations to be Imposed on the person's rights. A hearing with
notice Is requlred. |f the alleged Incapacity Is mental retardation,
then a state-approved facillity must conduct an examination of the person
end submlit a report. At the hearing, the person has a right to be
present at the hearing, to counsel, to request a Jjury +rial and to
request a closed hearing., The court should consider the person's
preference in appointing a guardian. !f the person is found to be
Totally Incapacltated a new proceeding for appoliniment of & plenary
guardlan should be inftiated. Within three months of the 1lImlted
guardlan's appointment, he must file an Inventory., He Is to flie an
annual accounting and 1s required to report on the conditlon of hls ward
1o the court at regular intervals or otherwise as the court directs. An
incapacitated person or any Interested person may petition to have the
guardian removed If 1t is In the werd's best Interest. (Tex. Prob. Code
Ann. §§ I130A to 1300 (Vernon |984 Supp.))

The powers and duties of a guardian of an Incapacltated person may be
modlfied by court order. (Utah Cods Ann., (1978))

A tim!ted guardian may be appolnted for a mentally dlsabled person over
18 years who 1s unable to manage some or all aspects of his personal
care or flnanciel matters, but only to the extent required by his actual
mental and adaptive limitattons. The court may specify that the
guardian has any of the following powsrs: general supervision, approval
of contracts, sale of property, handling of the ward's Income and
resources, consent to surgery or other medica! procedures and handling
legal actlons. The court may restrict those powers further in order to
perml+ the ward to care for himself and hls property commensurate with
his abllity to do so. The guardian has a duty to malntain close contact
with +he ward, to encourage hls self-rellance and assure that he
receives all the beneflts and services he Is lawfully entitled to. The
ward retalns all civll and legal rights not specifically granted +he
guardian, Any Interested person may file a petlitlon for an appolniment
of & guardlan. The petition shall contaln reasons why a guerdlan Is
neaded, speclfic areas where supervision and protection are requested
and the powers requested. A hearing wlth notice Is required. The court
must order an evaluation by a qualifled mental health professional. At
the hearling, the person has a right to counsel and to subpoena, present
and cross-examine witnesses. If the court flnds that the persen s not
mentally disabled, I+ must dismiss the petifion. Any competent person
over {8 years may be appolinted guardlan, but the court Is to conslder
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the ward's preference, the geographic locatlon of the proposed guardian,
the proposed guardian‘'s relatlonship +to the ward, the ability of the
guardian to carry out hls powers and duties and any potfentlal flnanclal
conflict of tnterest between the guardian and the ward. An annual
report and a flnanclal accounting are required. Any Interested person
may patition for the termination or modiflication of the guardlanship.
The appolnting court must send an 2nnual notice to each ward of his
right to petition for termination or modification of the guardianshlp.
{¥t. Stet. Ann. ti+., 14, §§ 3060 to 3081 (1983 Supp.))

Parttal (limited) guardians may be appointed for +those persons
determined +o be Incapacitated because of mental illness or retardation
or who are Incapable of ftaking care of thelr person or property because
of age or tmpalred health, For persons Incapacitated because of mental
I1iness or retardation, +the guardian's powers, dufles and ilabliitles
are to be limited to matters within the areas In whlch Incapacitated has
been determined. However, for persons Incapacitated because of age or
Impaired heslth, the guardlan has all the powers and dutles of a full
guardien, unless otherwise Iimited by the court. The following
provisions apply to both types of Incapacltated persons. Subject to any
conditions or !imltations set forth in the order sappolnting him, the
guardlan has the followlng powers and dutles: custedy and control of
the person, possession of the person's estete, handiing all clalms or
demands of every nature In favor of or agalnst his ward or his ward's
estate, prosecuting and defending any actions to which hfs ward was a
party at the ftime of the appolaiment and all others subsequently
artsing, preserving and managing the werd's estate to its best
advantage, paying the ward!'s debts and paying for the malntenance of the
ward and his family from the ward's estate. The court must authorize
any medical treatment. Any person may petition for the appolintment. A
hearing with notice, as well as a comprehensive evaluation of the
current conditlon of the person, Is regquired. At +the hearing, the
person has a right to be present, to counsel and to request a jury
trial, The court ts to conslider the person's preference In appointing a
guardlian arnd Is to define the powers and duties of the guardian so as to
permit the Incapacitated person to care for himself and manage his
property to the extent +hat he Is capable. The appointment of a
guardlan does not constitute an adjudication of legal lacompetency. Any
person may petitlon for a hearing to determine a restoration of
gdnpe*!)-e)mcy or capsclty., (Va. Code §§ 37.1-128.01 to 37.1=147 (1983
upp .

Limited guardiens of the person or estate, or both, may be appointed for
disabled persons who, because of thelr disabltlity, need protection and
asslstance, but are not fully Incompetent. All (imited guardians must
t+ake an oath and post bond. They may prosecute and defend actlons, but
only to the extent provided in the appolntment order, Limited guardians
of the estate are to pay clalms. against the person's estate to the
extent specifled by the order, They are to protect and preserve It,
apply 1+, account for I+ and Invest 1+. Court authority ts required for
disbursement. Limited guardians of the person generally provide for the
person's care and malntenance, assert hls rights and best Interests,
consent to necessary medical procedures and, 1 the person Is a minor,
see that tho person Is properly tralned and educated and glven an
opportunity to learn a trade, occupation or profession. Any Interested
person may petltion for the appointment. The petltion must specify why
the appointment ls sought, the nature and degree of disability, speclfic
sreas to be protected and any [imitatlons on +the person's rights
requested. A guardian ad !{ltem is appointed to prepare en evaluation of
the proposed ward and make recommendations. A hearing with notlce s
required to appoint a guardian. At the hearing, the person has a right
Yo counsel, to request a jury trial and to be present at the hearing
which he may request be closed. Any sultable person over ths age of 18
years may be appolnted guardian. The limited guerdian of the person may
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be required to report the cond!+lon of his ward to the court, at regular
lntervals or otherwise, as the court directs. A limited guardfan of the
estate must flle an tnventory within three months of his appointment.
He must meke an annual accounting of hls administration and account
within 30 days for any substantlial changes In the estate. (Wash. Rev,
Code Ann. §§ {1.88.005 to 11.88.150 and §§ 11.92,010 to 11.92.190 (1981))

Limited guardlans may be appolnted for mentally retarded or mentatly
handlcapped persons over ‘the age of |8 years who are wholly or
substantlaslly self-supporting by means of their wages or earnings from
employment, The guardtan is to recelve, disburse and account for only
property of the person received from other than +he wages or earnings of
the person. A nonprofit corporation may serve as guardlan. The ward
has the right to recelve and expend any and all wages or other earnings
of his employment and has the power to contract or legally bind himselt
for any sum of money not exceeding one month's wages or earnings or
$300, whichever Is loss. (W.Va, Code §§ 44-i0A-l to 44-{0A~-6 (1982))

Guardlans of the person may be appolnted for Iimited incompetents.
Limited guardlians of property may be appointed for Incompetents over the
age of |8 years who are capable of managing In whole or In part their
wages, earnings, Income or assets. Limited guardians of property may
recelve, manage, dlsburse and account for all property of the person not
resulting from wages or eernings. The Incompetent person has the right
to receive and expend any and all wages or other earnings from his
employment and may confract and legally bind himself for any sum of
money not exceeding $300 or one mon'l'?l's wages or earnings, whichever fis
greater. Any {ncompetent person over 18, his guardlan or any person
authorized to petition for guardianship of the person may 2pply for a
ltmited guardianship of +the property. The appoiniment of a limited
guardtan does not constitute evidence of or a presumption as to the
Incompetence of the ward In any area not mentioned In the court order.
A hearing wilth notice to determine competency 1s requlred. A |lcensed
physiclan or psychologist or both must examine the proposed ward and
prepare a written statement on the person's mental condition. The
person may request an Independent evaluatlon, At the hearing, the
person has the right to counsel, to request a trlal by Jury, to present
and cross-examine wltnesses and Yo appeal. The court must base Its
finding upon clear and convincing evidence. The court must make
speclflic findings as to which legal rights the person Is competent to
exerclse, e.g., to vote, marry, obtaln a driver's |lcense, testify, hoid
or convey property and contract, An annual report is requlred of a
guardian of the person of an incompetent. Such report shall Inciude the
location of the ward, +the health condltion of +the ward, any
recommendations regarding the ward and e statement of whether or not the
ward is living In the least restrictive environment consistent with the
neseds of the ward. The guardian, ward or any Interested person may
petltion requesting restoration of any legal right or termination of the
guardlianship. (Wis. Stet. Ann. §§ 880.0! to 8B80.38 (West 1983 Speclal
Pamphlet))

Limited guardlans may be appolated for developmentally disabled
persons. Any Interested person may petitlon for the appolntment. The
petition must specify +he nature and extent of +he develiopmental
disabflity and the extent of the need for protectlion and assistance. A
hearing wlth notlce is required, The guardian may have any of the
powers and dutles which may be exercised by a guardian of the person or
estate of an Incompetent person or any flduclary, but oniy <+hose
specifled in the court order appointing him. No presumption of
Incompetency arises because of +he appolntment. At the hearing, the
person has a right to be present, to testify and +to present and
cross-examine witnesses.. The hearing Is without a jury unfess the court
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orders one., The guardianship must have an explration date, the meximum
of whlch Is ten years from the date of +the appolniment, Anyone entitled
to petition for the appolintment may petitlon for modlfication, removal
or termination of the guardianship. A hearing with notlcs 1s required,
(Wyo. Stat. §§ 3-2-501 to 3-2-509 (1983 Supp.))
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